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Mr C Burgess, MP
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Ad Hoc Committee on the Protection of Information Bill
Parliament of the Republic of South Africa
CAPE TOWN
8000


Dear Mr Burgess


RE: MINIMUM SENTENCES

 
1.	We were requested by the Ad hoc Committee on the Protection of Information Bill to investigate the possibility of providing only for the offences in the Protection of Information Bill and amending Schedule 2 to the Criminal Law Amendment Act, 1997 (Act No. 105 of 1997), to cater for the minimum sentences.

2.	Section 51 of the Criminal Law Amendment Act, 1997, imposes minimum sentences for certain offences set out in Schedule 2 of that Act.

3.	Courts have said that any legislation that results in sentences that are grossly disproportionate to the crime would be unconstitutional on the ground that they would be cruel, inhuman and degrading S v Zuma and Others CCT/5/94 (5 April 1995); S v Makwanyane and Mchunu CCT/3/94..  A mandatory sentence regime runs the risk of being unconstitutional if in its application it results in grossly disproportionate sentences being imposed.  The Criminal Law Amendment Act, 1997 (Act No. 105 of 1997), because it allows for departures from the prescribed minimum sentences in “substantial and compelling circumstances”, has been held not to be an unconstitutional mandatory sentence regime.

4.	In S v Dodo 2001(1) SACR 594 (CC). the Constitutional Court had to consider whether or not to confirm the decision of the Eastern Cape High Court that section 51(1) of the Criminal Law Amendment Act, 1997, requiring the imposition of life imprisonment on conviction of an offence listed in Part I of that Act, was unconstitutional and therefore invalid.  The Constitutional Court did not agree with the High Court that the minimum sentencing provisions violated the principle of the separation of powers and the right of an accused to be heard before the ordinary courts.  The Constitutional Court decided that under our Constitution there is ‘no absolute separation of powers between the judicial function, on the one hand, and the legislative and executive on the other’.  The Court found that the executive and legislative branches of government have a real interest in the severity of sentences and that the courts therefore do not have the sole authority in determining the nature and severity of punishments imposed on convicted persons.  

5.	Regarding the High Court’s questioning of the consistency of the provisions of section 51(1) of the Criminal Law Amendment Act, 1997, with the right to dignity, the Constitutional Court linked the right to dignity to the right not to be subjected to cruel, inhuman or degrading punishment. The Court agreed with Canadian and American case law that gross disproportionality is a limitation of the right to dignity.  The Court felt that the ‘substantial and compelling circumstances’ exception, as interpreted by the Supreme Court of Appeal in S v Malgas [2001] 3 All SA 220 (A)., ensured that the courts were not required to impose a ‘grossly disproportional’ sentence that would limit the right to dignity.

6.	Minimum sentences in Promotion of Information Bill
The Protection of Information Bill provides for minimum sentences in sections 32, 33, 34, 35, 36, 38, 39, 40 and 43.

7.	Scope of minimum sentences in Protection of Information Bill and possible accommodation under Act Criminal Law Amendment Act, 1997
Minimum Sentence
Clause
Offence
Provision in Schedule 2 of Act 105 of 1997
Not less than three but not exceeding five years
32(3)
Espionage (information classified confidential)
None

33(3)
Hostile activity (information classified confidential)
None

35(6)(d)
Unauthorised modification of computer program
None

36(2)
Failure to register as foreign intelligence agent
None

38
Unauthorised disclosure of classified information
None

39
Failure to report possession of classified information
None

40
Provision of false information to a national intelligence structure
None




Not less than five but not exceeding 10 years
34
Harbouring
Part IV

35
Interception or interference
Part IV

43
Unauthorised disclosure of state security matter (within Republic)
Part IV




Not less than 10 but not exceeding 15 years
32(2)
Espionage (information classified secret)
Part III

33(2)
Hostile activity (information classified secret)
Part III

43
Unauthorised disclosure of state security matter (to foreign state)
Part III




Not less than 15 but not exceeding 25 years
32(1)
Espionage (information classified top secret)
Part II

33(1)
Hostile activity (information classified top secret)
Part II


8.	In our view it would involve a protracted process of consulting with the Department of Justice and Constitutional Development responsible for the administration of the Criminal Law Amendment, 1997, and having that Department introduce an amendment to be considered by the Justice Portfolio Committee in order to accommodate the minimum sentences of not less than three years but not exceeding five years in that Act.

9.	In view of the fact that the said minimum sentences cannot be accommodated under existing regime created by the Criminal Law Amendment Act, 1997, we propose that provision be made for the minimum sentences in the Protection of Information Bill and a schedule of the minimum offences regime be appended to the Bill.








10.	Alternatively, the Committee may want to reconsider the minimum sentences provided to ensure that they fall within the periods provided in the Criminal Law Amendment Act, 1997, or remove the minimum sentences relating to the sentences that cannot be accommodated in that Act so that the sentences are dealt with only in terms of the Bill.





Sisa Makabeni
for
ENVER DANIELS
CHIEF STATE LAW ADVISER

