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RESPONSE TO REMARKS AND QUESTIONS BY THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT ON THE PROTECTION FROM HARASSMENT BILL  
1.
Will the Protection from Harassment Bill (the Bill) not adversely affect investigative journalism? What is the effect of the Bill on industrial action or protests, inter alia, against an abortion clinic? / Is the definition of “harassment” perhaps too wide?  Will the actions of investigative journalists, unionists and protesters picketing outside abortion clinics fall in the definition of “harassment” and consequently fall foul of the law?

The South African National Editor's Forum and Print Media South Africa argued that the overbroad definition of "harassment" puts journalists engaged in legitimate newsgathering activities at risk of arrest or imprisonment.
Various constitutional rights may be relevant here, for instance the right to freedom of expression, the right to freedom and security of the person, the right to privacy and the right to dignity which need to be balanced. The most appropriate step was to introduce a procedure through which these conflicting rights could be judged and measured in relation to each other.  Of particular importance in this regard are the following remarks in S v Makwanyane 1995 (3) SA 391 (CC) at paragraph 102, which deals with the principle of proportionality:

The limitation of constitutional rights for a purpose that is reasonable and necessary in a democratic society involves the weighing up of competing values, and ultimately an assessment based on proportionality……….. The fact that different rights have different implications for democracy and, in the case of our Constitution, for 'an open and democratic society based on freedom and equality', means that there is no absolute standard which can be laid down for determining reasonableness and necessity.  Principles can be established, but the application of those principles to particular circumstances can only be done on a case-by-case basis.  This is inherent in the requirement of proportionality, which calls for the balancing of different interests.  In the balancing process the relevant considerations will include the nature of the right that is limited and its importance to an open and democratic society based on freedom and equality; the purpose for which the right is limited and the importance of that purpose to such a society; the extent of the limitation, its efficacy and, particularly where the limitation has to be necessary,  whether the desired ends could reasonably be achieved through other means less damaging to the right in question…".
The procedure which was decided upon was to subject these competing rights to judicial scrutiny. A particular feature of the definition of harassment is that the conduct complained of must be unreasonable. The effect thereof is that before a court can grant an interim or final protection order the reasonableness of the actions complained against must be considered in light of all the circumstances. This investigation may include the balancing of constitutionally entrenched rights and freedoms.

In order for journalists to do their work, it can be accepted that they may have to call a particular person frequently or in some instances confront him or her with questions in public and in some instances even to follow a person. If this is done in a reasonable manner, a court may come to the conclusion that the so called harassing conduct is justified. However, it is easy to perceive instances and even refer to incidents where journalists have overstepped the boundaries of reasonableness in order to get a story and their behaviour could in those circumstances be curtailed by way of a protection order against harassment in terms of the Bill. The same would apply to industrial action and protests. 
2.
The use of the terms "harassment" vis-à-vis the term "stalking". Why was the term of "harassment" chosen over that of "stalking"?
No dictionary definition of stalking in relation to persons exists. However, internationally the legal understanding of stalking of a person has evolved from the dictionary definition of pursuing or approaching a wild animal stealthily to take on an artificial meaning with harassment of another person as its form.  Harassment is essentially an umbrella term which includes stalking behaviour. According to Wikipedia stalking means the unauthorised following and surveillance of an individual, to the extent that the person's privacy is unacceptably intruded upon, and the victim may fear for his or her safety. It has taken on an artificial meaning, with harassment of another person as its form.  The term “stalking” was coined by the tabloid press in the United States (see Wikipedia which refers to Lawson-Cruttenden, 1996, Is there a law against stalking?, New Law Journal/6736 pp.418-420). On the other hand, the word "harassment" is based in English since circa 1618 as a loan word from the French harassement, which was in turn already attested in 1572 meaning torment, annoyance, bother, trouble  and later as of 1609 was also referred to the condition of being exhausted, overtired (Wikipedia). Although internationally, legislation may sometimes informally be called "stalking legislation" most of these laws use other terminology, most notably harassment, to prescribe this kind of behaviour. Legislation from the various Australian states on the subject matter sanction behaviour calculated to harass, threaten or intimidate. Also in the United Kingdom and Canada "harassment" is used as the preferred terminology for this kind of conduct (See the Protection from Harassment Act,1997, which prohibits harassment and putting people in fear of violence in England and Wales and prohibits harassment in Scotland and Ireland, as well as section 264 of the Canadian Criminal Code.).
Section 1 of the South African Domestic Violence Act, 1998 (Act No 116 of 1998), includes a definition of both “harassment and “stalking”.  “Harassment” is defined as "engaging in a pattern of conduct that induces the fear of harm to a complainant” by, inter alia, “repeatedly watching, or loitering outside of or near the building or place where the complainant resides, works, carries on business, studies or happens to be" and “stalking” is defined as “repeatedly following, pursuing, or accosting the complainant”. The opinion is held that the separation of the one concept of harassment into “stalking” and “harassment” is unnecessarily complicating. The term “harassment” is more inclusive of a wider understanding of stalking. 
After an extensive investigation of the matter, in which the SALRC took various foreign legal systems as well as the comments of lay persons and persons from various academic disciplines into account, it recommended that the broader term "harassment" should be used instead of “stalking”, as has been done in the United Kingdom and Canada,. 
3.
What was the process that was followed by the South African Law Reform Commission during its investigation of the matter?
In January 2003 the Minister of Justice and Constitutional Development approved the inclusion of an investigation into stalking in the programme of the SALRC.  This approval was granted pursuant to a recommendation by the SALRC, contained in the Research Paper on Domestic Violence and the Discussion Paper on Sexual Offences: The Substantive Law, that in keeping with numerous foreign jurisdictions, a separate investigation be conducted to ascertain the need to enact comprehensive legislation prohibiting stalking.
The SALRC appointed Ms Seedat, in her capacity as a member of the Commission, as Project Leader of the investigation and assigned the research to an SALRC researcher.

An issue paper (Issue Paper 22, Project 130) and a discussion paper (Discussion Paper 108, Project 130) were published for information and comments in 2003 and 2004, respectively.

A draft Bill, entitled the “Stalking Bill” was included in the Discussion paper as an Annexure. The draft Bill embodied a civil and a criminal remedy to address stalking behaviour.    

 A series of workshops and a number of expert meetings were held to discuss the findings of the report and the draft Bill.  Oral and written submissions on the Bill were collated. Submissions were received from the following stakeholders:
a) Government and related departments

The Sexual Offences and Community Affairs Unit in the National Prosecuting Authority and countrywide from a number of public prosecutors in the National Prosecuting Authority, numerous magistrates, the Branch: Court Services, the State Attorneys, the South African Police Services (legal services and line function), Department of Correctional Services, Department of Social Development and the Commission on Gender Equality.

b) Private sector

Submissions were received from:

· victims of stalking themselves and family members; 

· the Society of Advocates,

· various attorneys’ firms; 

· private investigators; 

· NGO’s such as Rape Crisis Cape Town, Operation Bobbi Bear, NISAA institute, Lifeline, NICRO, FAMSA, WAWA, O.V.V. Welfare, Southern Exposure, SANGOCO, Lesbian and Gay Equality Group, ATKV, Childline, KZN Network on Violence Against Women;

· Professionals versed in psychiatric medicine such as Dr Armstrong from Sterkfontein Hospital, Prof Schlebusch, the Head of Behavioural Medicine, Nelson R Mandela School of Medicine, University of Kwazulu-Natal; Pearce Mokoena of Botshabelo Hospital and Dr Kauski of Valkenberg Hospital;

· Legal academics such as Devina Perumal, University of Kwazulu Natal; Prof Burchell, Department of Criminal Justice, UCT; Prof Palmer, University of Kwazulu Natal; Beaty Naude, Department of Criminology, UNISA; Ria Smuts of RAU, Prof Davis, Kloppers and Booyens of the Department of Criminology, UP and Heather Douglas, Griffith University & Part-time Commissioner, Queensland Law Reform Commission, Australia.

At the request of the Commission Professor Burchell was requested to prepare a paper on the adequacy of our existing law in response to the collation of submissions contained in a draft report.  Although the majority of the respondents were in favour of the creation of a specific offence of stalking/harassment, Professor Burchell cogently argued against this.  The Commission was inclined to his view and decided to only proceed with proposals for a civil remedy.

A report with draft legislation providing a civil remedy to victims of harassment was approved by the previous Commission and was submitted to Minister Mabandla in November 2006 requesting her approval for publication of the report.

The Report on Stalking was approved by then Minister Surty for publication on the 27 October 2008.

4.
What is the legal position in other jurisdictions? 
Comprehensive “anti-stalking” legislation (providing civil and criminal remedies) has been enacted in the Australian jurisdictions, Canada, New Zealand, Italy, Japan, the United Kingdom and the 50 states in the United States of America.  Worldwide, stalking laws roughly can be divided into the “US” model and the “non-US” model. Under the US model, followed in Australia, New Zealand, and Canada, the law responds, in part, to the problem of “celebrity stalking,” and thus these laws require that the behaviour must cause fear in the victim. This requirement excludes “paparazzi” activities undertaken in the normal course of their employment and places the focus on the reaction of the victim. By contrast, in the non-US model (followed in the Netherlands and Norway for example), the state of mind of the victim is irrelevant. Some laws attempt to combine these two approaches as alternatives (such as the UK’s Protection against Harassment Act, 1997). 
Stalking laws across the world take a variety of forms. The area of law under which stalking is penalised differs from country to country. Some countries have specific stalking laws, some include stalking under domestic violence acts and some cover stalking in their general penal codes. The content of these laws differ in three principal ways, namely-

(a)
whether a reaction of fear on the part of the victim is required; 
(b)
the scope and pattern of behaviour which is criminalised; and 
(c)
the level of intent required of the perpetrator. 
Furthermore where specific legislation has been in place for some time, debate still centres on the framing and effectiveness of anti-stalking statutes. The most common opinion in countries which have not enacted a criminal remedy about the appropriateness of introducing a statutory offence of stalking is that such an offence would not make dealing with this type of behaviour any easier, and that the difficulties of framing legislation to encompass the myriad potential ways of stalking and harassing victims would be counter-productive.

Laws also differ in respect of the type of behaviour covered. Some countries, such as Iran, only criminalise behaviour that contains threats, while other countries’ laws apply primarily to public behaviour, with the focus on maintaining public order (Honduras). 
In terms of scope, while some more expansive laws cover “stranger” stalking, some laws apply only to domestic relationships (Bosnia-Herzegovina) or to the workplace (Egypt). Japan’s law only covers behaviour related to a romantic relationship. 
The laws also differ as to the amount of behaviour that is criminalised. Most anti-stalking laws criminalise only repetitive stalking or a “pattern of behaviour” (New Zealand) which must involve a series of acts over time that evidence a continuity of purpose. A few stalking laws specify the number of acts and the time period required. Some laws do not specify the extent of harassment that will be covered by the law, leaving open the possibility that a single instance could constitute a crime.
Furthermore, the laws demonstrate a range of specificity in their language. Some laws are relatively vague, broadly covering behaviour that disturbs the victim’s “tranquillity” (Belgium), while some are more specific, enumerating specific activities as criminal (Australia). Israel’s statute is an example of a middle ground; it defines stalking as “a repeated or suspected repeated harassment of another 

person in any way including by means of surveillance, invasion of privacy, threats, contact either orally or in writing, or by causing damage to the victim’s property, reputation, or freedom of movement.”.
Finally, the laws differ as to the level of intent required. Some laws include a component which requires a certain degree of intention on the part of the perpetrator (such as Kuwait) while other laws do not. There is also sometimes a distinction between “specific intent” (the stalker must have intended to cause fear or some other reaction on the part of the victim) and “general intent” (the stalker must have intended to commit the acts which are being complained of, with some laws adding the element that the stalker should reasonably have known that these acts could cause the reaction in question). 
The US was among the first jurisdictions to give attention to this phenomenon. California was the first state to criminalise harassment (California Penal Code Section 646.9) due to several high profile stalking cases, including the 1982 attempted murder of actress Theresa Saldana, the 1988 massacre by Richard Farley, the 1989 murder of actress Rebecca Schaeffer, and five Orange County stalking murders also in 1989.  Stalking is a specific crime in all 50 states of the Unit States of America, where it is classified as either a felony (serious crime) or misdemeanour. The updated US Model Stalking Code aims for a middle ground by suggesting that the offence of stalking should apply to a situation where the stalker “by any action, method, device, or means, follows, monitors, observes, surveys, threatens, or communicates to or about, a person, or interferes with a person’s property”. Furthermore, on 3 June 2010 the California Assembly voted 41-12 in favour of a new anti-paparazzi bill that seeks to amend the stalking law to make “surveillance” actionable.
The UK Protection from Harassment Act was passed in 1997. It contains one section which is applicable in England and Wales and another similar section which is applicable in Scotland. The statute creates two new criminal offences, one which is independent of the victim’s reaction, and one which requires an element of fear on the part of the victim. In this sense, it combines the US and the non-US models. The two offences are:

(a)
Harassment, a course of conduct which amounts to harassment of another and which the offender knows or reasonably ought to have known amounts to harassment of another; and 
(b)
putting people in fear of violence, a course of conduct which causes another to fear that violence will be used against him or her, where the offender knows or reasonably ought to have known that the conduct would inspire fear (this offence does not require that the offender intended to cause fear).

For both offences, a course of conduct must involve at least two occasions, and conduct is defined to include speech. The concept of harassing another person includes causing alarm or distress. Harassment is a less serious crime, punishable by a maximum of 6 months’ imprisonment, while putting people in fear of violence is punishable by a maximum of 5 years’ imprisonment. The statute also empowers the court to issue a restraining order prohibiting the defendant from pursuing the offending course of conduct. The Prohibition of Harassment Act, 1997, is supplemented by the Malicious Communications Act, 1998, which makes it an offence to send an indecent, offensive or threatening letter, electronic communication or other article to another person and by a provision of the Telecommunications Act, 1984, which makes it an offence to send a telephone message which is indecent, offensive or threatening. Both of these offences are punishable with up to six months’ imprisonment.

In Scotland, provision is made under the UK Protection from Harassment Act against stalking. It is not a criminal offence, however, but falls under the law of delict. Victims of stalking may sue for an interdict against an alleged stalker, or a non-harassment order, the breach of which is an offence.
In Canada, harassment is addressed by section 264 of the Criminal Code of Canada, titled "criminal harassment".  The provision concerning criminal harassment was added to Canada’s Criminal Code in 1993. The Canadian legislation follows the US model by requiring fear on the part of the victim. The offender must know that that the victim was harassed, or be reckless or wilfully blind as to whether the victim was harassed. 
A Canadian Handbook for Police and Crown Prosecutors on Criminal Harassment elaborates on the requirement that the complainant must feel fear:

(a)
The victim must actually fear for her/his safety or that of someone known to her/him as a result of the defendant’s conduct. 
(b)
The victim’s fear for her/his “safety” or that of someone known to her/him is not restricted to fear of physical harm but rather, includes fear for her/his mental, psychological and emotional safety. 
(c)
In assessing the reasonableness of the victim’s fear, consideration may be given to the victim’s sex, race and age, but section 264 does not require that the victim have knowledge of what the defendant is capable. 
(d)
Victims of harassment do not have to suffer ill health or major disruption in their lives before obtaining the protection of section 264. 
(e)
One incident of threat is sufficient and need not be of a repetitive nature to satisfy subsection 264(2)(d).
In terms of section 264, harassment includes the following conduct:
(a) 
repeatedly following the other person or anyone known to them from place to place;

(b)
repeatedly communicating with, either directly or indirectly, the other person or anyone known to them; 

(c) 
besetting or watching the dwelling-house, or place where the other person, or anyone known to them, resides, works, carries on business or happens to be; or 

(d) 
engaging in threatening conduct directed at the other person or any member of their family.
Harassment is dealt with as follows in the various Australian jurisdictions:
(a)
Australian Capital Territory (Section 34A of the Crimes Act, 1996)
The offender must intend to cause apprehension or fear of serious harm or serious harm. The act engaged upon must happen on at least two occasions, which could be expected to arouse the other person's apprehension or fear.  A penalty of up to two years may be imposed, unless behaviour also involves the possession of an offensive weapon or contravenes a court order in which instance a penalty of up to 5 years may be imposed.

(b)
Northern Territory (Section 189 of the Criminal Code Act, 1994)
The offender must intend to cause physical or mental harm. The harassing act, which could be expected to arouse the other person's apprehension or fear, must take place on at least two occasions.  The offender must intend to cause physical or mental harm or apprehension of fear. A penalty of up to two years may be imposed, unless behaviour also involves the possession of an offensive weapon or contravenes a court order in which instance a penalty of up to 5 years may be imposed.

(c)
New South Wales (Section 562AB of the Crimes Act, 1994) 
The offender must intend to cause the person to fear personal injury to either themselves or another person in that domestic relationship. The harassing act must amount to intimidation in a domestic relationship.  A penalty of up to 2 years or $5 000 may be imposed.

(d)
Queensland (Section 359A of the Criminal Code Act, 1993, as amended in 1998)
The behaviour must be directed intentionally at a person and should reasonably cause apprehension or fear. The act engaged upon should take place on more than one occasion or one protracted occasion. A penalty of imprisonment up to 5 years may be imposed, unless behaviour involves possession of an offensive weapon or where a court order is contravened in which instance imprisonment of up to seven years may be imposed. The following acts are exempted from its application, namely, political or public disputes undertaken in the public interest and reasonable conduct engaged in for lawful purposes or industrial disputes.

(e)
South Australia (Section 19AA of the Criminal Law Consolidation Act, 1935 (1994))
The offender must intend to cause serious physical or mental harm, or serious apprehension of fear. The act engaged upon should take place on more than one occasion and must be an act which could reasonably be expected to arouse serious apprehension or fear in the victim. A penalty of up to 3 years’ imprisonment may be imposed unless the behaviour also involves the possession of an offensive weapon or contravenes a court order, in which instance imprisonment of up to 5 years may be imposed.

(f)
Tasmania (Section 192 of the Criminal Code Act, 1924 (1995 amended 1999))
The offender must intend to cause apprehension, fear or physical or mental harm or have to know that his or her acts would create fear or apprehension. The acts engaged upon should reasonably be expected to arouse fear of physical or mental harm or the victim’s apprehension. Up to 21 years’ imprisonment may be imposed.  Conduct relating to the official duties of a person who enforces the criminal law, the administration of a law, the execution of a warrant or the protection of public revenue are excluded from the section.

(g)
Victoria Section (Section21A of the Crimes Act, 1958 (1995)) 

Stalking is defined as engaging in a course of conduct with the intention to cause physical or mental harm, apprehension or fear. The offender must intend to cause apprehension, fear or physical or mental harm. The conduct must further have the result intended by the offender. A penalty of up to 10 years’ imprisonment may be imposed. Performing of official duties relating to the enforcement of a law, the execution of a warrant, the protection of public revenue or the administration of an Act is excluded from the operation of this section.

(h)
Western Australia (Sections 338D and 338E of the Criminal Code Compilation Act, 1913 (1998)  
Stalking is defined as the prevention or hindering of another persons lawful actions, compelling a person to commit an act that they are lawfully entitled to abstain from or causing physical or mental harm, apprehension or fear in a person. The offender must have the intent to intimidate or the act must ipso facto intimidate. Lower and higher courts have different jurisdictions in respect of sentencing for a contravention of these sections.  The highest penalty is 8 years’ imprisonment. To act with lawful authority is excluded from the prohibition.
In 2000 after the Shiori Ino murder, Japan enacted a national law to combat stalking behaviour.  Acts of stalking can be viewed as "interfering with the tranquillity of others' lives” and are prohibited under petty offence laws.

In Italy, following a series of high-profile incidents that came to public attention in the past years, a law was adopted whereby a criminal offence was created which is punishable with imprisonment ranging from six months up to four years, in the event of  "continuative harassing, threatening or persecuting behaviour which:
(a)
causes a state of anxiety and fear in the victim(s), or; 
(b)
ingenerates within the victim(s) a motivated fear for his/her own safety or for the safety of relatives, kins, or others tied to the victim him/herself by an affective relationship, or; 
(c)
 forces the victim(s) to change his/her living habits". 
If the perpetrator of the offence is a subject tied to the victim by kinship or that is or has been in the past involved in a relationship with the victim (i.e. current or former/divorced/split husband/wife or fiancée), and/or if the victim is a pregnant woman or a minor, the sanction can be elevated up to six years of incarceration. 
Although a civil remedy is available, harassment or stalking behaviour is not a statutory criminal offence in some European jurisdictions – notably in Scotland, Germany, Austria, Switzerland and Spain.

Namibia is in the process of considering a statute on stalking which will provide for protection orders analogous to protection orders available under Namibia’s Combating of Domestic Violence Act, independently or in conjunction with a criminal conviction.
5.
How does the Departmental Bill differ from the South African Law Reform Commission?
The following major changes were affected by the Department to the SALRC Bill:

(a)
The definition of "harassment” has been amended by the inclusion of the phrase "electronic" in paragraph (b) of the definition.

(b)
The definition of "harm" has been amended by the substitution for the phrase "damage to property" of the phrase "economic harm".
(c)
 Clause 1(2) has been inserted to make it clear that even although a complainant can seek relief for harassment or stalking in terms of the Domestic Violence Act, 1998, nothing prevents such a person from applying for relief against harassment in terms of this Bill.  This augments section 7(4).
(d)
Clause 2(5) has been amended to provide for the circumstances under which an application for a protection order may be brought after hours or on a day which is not an ordinary court day. In the published Bill it was provided that the court must be “satisfied that the complainant or related person is suffering or may suffer harm”. Clause 2(5) has been amended to provide that this test should now be that “the court has a reasonable belief that the complainant or related person is suffering or may suffer harm” if the application is not dealt with immediately. This amendment places the discretion in the hands of the court to decide whether the complainant is entitled to apply for a protection order outside ordinary court hours or on a day that is not a court day. This amendment will ensure that more complainants will, in emergency situations, have access to the courts for the relief envisaged in this Bill.

(e)
Clauses 3(3)(a) and (4) and 6(5) of the Bill require a court, when issuing a protection order, to identify a person who is to serve the order on the respondent and to direct that person to act accordingly.  Non-compliance can result in the person being convicted of contempt of court.  The reason for change to the SALRC Bill (clauses 3(3)(a) and (4) and 4(5)) is to address the very real challenge which is experienced in the application of the Domestic Violence Act, 1998, where protection orders issued under that Act very often do not reach the respondents, thereby contributing largely to that Act being rendered almost ineffective.  
(f)
Clause 4 inserts provisions which will create a mechanism in terms of which witnesses can be subpoenaed to attend court proceedings. Since there is also no such provision in the Domestic Violence Act, 1998, the Schedule to the Bill proposes a similar insertion in that Act.

(g)
Clause 5 inserts provisions which give the court a discretion to hold proceedings in camera should this be necessary. The Domestic Violence Act, 1998, requires all proceedings in terms of that Act to be held in camera because it deals with parties who are in domestic relationships. The Bill is intended primarily to deal with parties who are not necessarily in domestic relationships and the universally accepted principle of open court proceedings should apply, unless the court directs otherwise in the interests of the administration of justice.

(h)
Clause 5(2) of the SALRC Bill contains a provision in terms of which the court is given the power to order that a respondent be assessed and, if necessary, be subjected to psychiatric or psychological treatment or rehabilitation as the court deems fit, at State expense. This provision has been deleted because of the financial implications it has for the State.  Neither the Domestic Violence Act, 1998, nor the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, contains such a provision although this was recommended by the SALRC when it dealt with these matters.  

(i)
Clause 7(2) allows a court, in addition to the conditions that it can impose under clause 7(2)(a) and (b) (clause 5(2) of the SALRC Bill), to direct that a harassment matter be investigated by the SAPS with the view to the possible institution of a criminal prosecution.

(j)
Clause 8(5) (Clause 6(5) of the SALRC Bill) has been amended by adding another consideration that must be taken into account by the South African Police Service (SAPS) in considering whether imminent harm may be suffered by a complainant or a related person. The new paragraph (d) now provides that the nature and extent of the harm previously suffered by the complainant or related person must also be taken into account. This is as a result of the comments submitted by the Women’s Legal Centre.

(k)
Clause 15(1)(b) (clause 13 of SALRC Bill) increases the penalty that can be imposed if a  person wilfully makes a false statement in a material aspect in terms of clause 8(4)(a). This effectively eliminates the distinction between the penalty for the transgression of giving a false statement and the penalty for a transgression of the protection order itself. This is to avoid any possible abuse of the process of court. The following additional offences have been created:
(i)
To reveal the identity or address of any person in contravention of section 5(1)(b) or 
to publish any information in contravention of section 5(1)(c), which is punishable with a fine or to imprisonment for a period not exceeding two years; and
(ii)
a failure  to comply with section 4(3) (failure of a witness to attend proceedings) which is punishable with a fine or imprisonment not exceeding three months.

(l)
Clause 15(1)(b) and (2)(b) of the SALRC Bill (Clause 17 of the Bill) has been amended to do away with the time frame of six months within which -

(i)
the National Director of Public Prosecutions must issue policy directives relating to 

prosecutions in respect of offences arising out of the Bill; and

(ii)
the National Commissioner of the South African Police Service must issue national 
instructions  with which members of the SAPS must comply in the execution of their functions in terms of the Bill.

Experience has shown that compliance with time-frames imposed by legislation is often problematic and may also affect the validity of such instructions if there is not strict adherence to the time-frames. 

(m)
Section 384 of the Criminal Procedure Act, 1955, which deals with binding over of persons to keep the peace, is amended in order to enhance its efficacy. Amendments proposed relate, inter alia, to the burden of proof, the amount that must be paid as a recognisance to keep the peace and a mechanism in terms of which witnesses can be subpoenaed or warned to attend court proceedings. These amendments are aimed at improving the procedure for the application for a peace order.

(n)
The Domestic Violence Act, 1998, is amended in order to create a mechanism in terms of which witnesses can be subpoenaed or warned to attend court proceedings. The aim of this provision is to improve the operation of this Act.  

(o)
As a result of the recommendations by the JCPS Committee, clause 17 of the Bill has been amended in order to provide -

(i)
that the Director-General: Justice and Constitutional Development must issue directives, with which clerks of the court must comply, in the execution of their functions in terms of this Act; and

(ii)
that the directives must  provide that adequate disciplinary steps will be taken against a clerk of the court who fails to comply with such directives.
6.
Is the definition of “harassment” wide enough? Will the activities of the paparazzi be covered by the Bill? Does the Bill cater for instances where the electronic media, inter alia, Facebook, is used to harass a person? Will the Bill be applicable to general bullying, for instance at a University, MXIT, Twitter and Facebook?
“Harassment” is defined broadly.  A person who directly or indirectly engages in conduct that causes harm or inspires the reasonable belief that harm may be caused to the complainant or a related person can be brought before court.  The conduct complained of must be unreasonable in the circumstances.  Unreasonableness features strongly in the definition and caters for the following scenarios:  

(a)
Firstly, if the perpetrator unreasonably follows, watches, pursues or accosts the complainant or a related person, or loiters outside of or near the building or place where the complainant or a related person resides, works, carries on business, studies or happens to be. 

(b)
Secondly, if the perpetrator unreasonably engages in verbal, electronic or any other communication aimed at the complainant or a related person, by any means, whether conversation ensues or not. 

(c)
Thirdly, if the perpetrator unreasonably sends, delivers or causes the delivery of letters, telegrams, packages, facsimiles, electronic mail or other objects to the complainant or a related person or leaves them where they will be found by, given to or brought to the attention of, the complainant or a related person.  

The concept of "harm" is also widely defined and means any mental, psychological, physical or economic harm. 

With reference to photojournalists who specialise in candid photography of celebrities, politicians, and other prominent people (the so called the paparazzi), paragraph (a) and (b) of the definition covers conduct that may typically be associated with the paparazzi, inter alia, the unreasonable following, watching, pursuing or accosting of a person or the loitering outside of or near the building where a person resides. This conduct may be prohibited by means of a protection order as is envisaged by the Bill. 
Similarly, bullying, whether emotional or physical, which generally consists of physical violence or threatening conduct, whether verbal, through gestures, in writing or through images, aimed at a person may be prohibited by a protection order. This will include specific types of bullying such as "mobbing", which is a type of group bullying and "hazing", which is a ritualistic test involving abuse and humiliation used as a way of initiating a person into a club, gang or organisation. Although the conduct of bullying may be diverse in nature it is hard to think of any kind of conduct that will not be covered by the definition of "harassment".
Harassment through the electronic media involves the use of information and communication technologies such as e-mail, cell phone and pager text messages, instant messaging, defamatory personal Web sites, blogs, online games and defamatory online personal polling Web sites, to support deliberate, repeated, and hostile behaviour by an individual or group that is intended to harm others. Paragraph (b) and (c) of the definition was specifically drafted to bring this kind of conduct under the definition of harassment. 
Due to the rapid advancement of technology the SALRC did not recommend specific reference to cyberstalking in the Bill.  In a number of foreign jurisdictions cyberstalking has been overtaken by technostalking, for example the use of Global Positioning Systems, which, in turn, has necessitated numerous amendments to anti-stalking legislation.   In reality, however surreal “cyberstalking” or the use of technical or computerised equipment to stalk a person is it fundamentally amounts to an extension of physical stalking. One is merely dealing with a different medium.

A possible shortcoming of the Bill regarding this aspect relates to the tracing of the harasser who employs information and communication technologies. Since proceedings are not criminal in nature neither section 205 of the Criminal Procedure Act, 1977 (Act 51 of 1977),  nor  the Regulation of Interception of Communications and Provision of Communication-related Information Act, 2002, can be used to compel an electronic communications service provider to make the identity of a "cyber harasser" known. The Department may consider the introduction of a suitable provision to address this aspect during the Parliamentary process.
7.
Has the application of the Bill on certain cultural practices been considered?
This aspect is dealt with as follows by the SALRC in its report (see paragraph 1.5 and 1.6), where the following is stated:


"The challenge of addressing stalking within a multi-cultural society


1.5
In striving to provide a legal remedy which essentially provides protection or recourse against stalking within a multi-cultural society, it was inevitable that the efficacy of proposed legal remedies would be conceptualised as a clash between culture and cultural rights on the one hand and the equality rights of women on the other.6 International studies on the prevalence of stalking and local studies on stalking within a domestic context have shown that stalking victims are disproportionately female. …………

One participant in the Nelspruit workshop indicated that in certain cultures dating or courting practices include behaviour which is defined as stalking. She stated that it was expected of the recipient of his attention to rebuff him and that the rebuff would cause him to intensify his pursuit. It was felt that making stalking behaviour actionable would be tantamount to imposing western ideas on sectors of society that do not conform to the western model.


1.6
In arguing that the preservation of culture and customary law appear to be of a lesser order in relation to the right to equality, Ms Perumal8 refers to Madam Justice O’Regan in Brink v Kitshoff9 where she states that gender discrimination in our society has "resulted in deep patterns of disadvantage” which are “particularly acute in the case of black women, as race and gender discrimination overlap” and added that it was a “key message of the Constitution that “all such discrimination needs to be eradicated from our society”. Traditional leaders have also taken the stance that they will not deal with issues concerning violence against women. They justify their stance by citing the irreconcilable link between the constitutionally guaranteed right to participate in one’s culture and the guarantee of gender equality.  Justification for pursuing a legal remedy for victims of stalking lies in the fact that the right to assert certain constitutional rights includes the right to resist the imposition of the same rights for example, cultural practices that violate the principles of equality and non-discrimination. The Commission is of the opinion that it is imperative to provide effective legal recourse against stalking inter alia to women who wish to enforce the right not to embrace cultural practices which amount to stalking. In so doing the Commission has borne in mind that a woman wishing to enforce this right may be placed in further physical danger and may depending on the dynamics of the situation she finds herself in, need remedies arising out of either or both the civil and criminal law.".

The cultural practice referred to in paragraph 1.5 of the SALRC report and which was also used as an example during the meeting of the Committee is named "thwala". This practice is prescribed as follows by Seymour's Customary Law in South Africa:

"When there is some obstacle to a marriage, not necessarily imposed by the girl’s guardian, or even to force his own father’s hand, the suitor, accompanied by some friends, will waylay her at or near her home and ‘forcibly’ abduct her to his father’s family home. The girl, to appear unwilling and to preserve her maindenly dignity, will usually put up a strenuous but pretended resistance, for, more often than not, she is a willing party.  Her guardian or his messenger will then follow her up, possibly on the same day or the next, and take her back, and if one or more cattle are not handed to him at the time as earnest for a future marriage, he will expect the suitor or his people to send a delegation to his family home for the purpose of arranging an engagement.".
The "thwala" custom may be regarded as an infringement on various constitutional guaranteed rights, inter alia, the right to human dignity (section 10), the right to freedom and security of the person (section 12) and the right to privacy (section 14). Section 39 of the Constitution states that when interpreting the Bill of Rights, a court must promote the values that underlie an open and democratic society based on human dignity, equality and freedom. Furthermore it is stated that-
(a)
when interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.
(b)
 the Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill.

If the girl willingly participates there is no reason to think that the Bill may infringe on this practice. However, this practice may, in some instances, exceed reasonableness, inter alia, where a girl makes her intentions clear that she does not want to participate in this kind of practice. Surely, to allow the suitor to continue with this kind of practice will encroach on the various constitutional rights referred to above. See also Rv Swartbooi 1916 EDL 170; Mkupeni v Nomungunya 1936 NAC (C&O) 77 (note 10 on page 98 of Seymour), where it is stated that thwala without the consent of a girl is a crime and actionable by her under the law, for instance abduction and assault.  In any event, harassment, is defined in such a manner that a court needs to decide whether certain conduct should be regarded as unreasonable. The “unreasonable requirement” is an objective test in light of all the circumstances of the case, which may include evidence regarding cultural practices such as “thwala”.  Mention can also be made of the fact the SALRC has on its programme an investigation into the custom of ukuthwala. 
8.
Was the mens rea element of the harasser considered?
This aspect is discussed by the SALRC in its Report on the Bill (see paragraphs 3.40 to 3.46). According to the SALRC:

(a)
Stalking legislation in other jurisdictions requires an intention on the part of the accused either to cause harm, to intimidate, or to arouse fear or apprehension of a threat to safety, or to frighten the victim.  The proof of the required element of mens rea, differs from jurisdiction to jurisdiction. In some Australian States, the prosecution must prove that the accused actually had such an intention.  In other jurisdictions, it is sufficient to prove intent if the accused knows, or ought reasonably to know in the circumstances, that his or her conduct would be likely to cause harm or arouse fear in the victim. In South Australia, an offence is committed where the accused is recklessly indifferent as to whether his or her actions generate fear in the victim. In Queensland it is immaterial whether the accused intended the victim to be aware of the stalking, or if the accused mistook the identity of the victim.
(b)
Under the provisions of the US Department of Justice Model Anti-stalking Code a defendant must engage purposefully in activity that would cause a reasonable person to fear, and the defendant must have knowledge, or should have knowledge, that the person toward whom the conduct is directed will be placed in reasonable fear. In other words, if a defendant consciously engages in conduct that he or she knows or should know would cause fear in the person at whom the conduct is directed, the intent element of the model code is satisfied.

(c)
A suspected stalker often suffers under a delusion that the victim actually is in love with him or that, if properly pursued, the victim will begin to love him. Therefore a stalker actually may not intend to cause fear, he instead may intend to establish a relationship with his victim. Nevertheless, the suspected stalker’s actions may cause fear in his victim. The view is held that as long as a stalker knows or should know that his actions cause fear, the alleged stalker can be prosecuted for stalking. In some instances, a stalker may be aware, through a past relationship with the victim, of an unusual phobia of the victim and use this knowledge to cause fear in the

victim.

When the SALRC Bill was evaluated by the Department, the absence of the mens rea requirement from the definitions of "harassment" and "harm" was considered at length. The following arguments may be forwarded why mens rea should not form part of the definition of "harassment" or "harm":

*
If mens rea was a requirement for harassment, the so called delusional harasser, referred to in paragraph (c), above, would fall outside the definition of harassment. Often a stalker does not intend to cause fear of physical injury or psychological damage. Often the intention is to maintain control over an ex-partner and his or her new partner or gain attention. Following a person about, watching them or repeatedly telephoning or writing to the person may not be done with the intention of causing physical or mental harm but may cause extreme mental, psychological or physical harm to the victim.
*
Furthermore, the question may well be asked what will happen to a dangerous person who suffers from a mental defect or illness and who harasses a complainant and who could not -

(i)
appreciate the wrongfulness of his or her act or omission; or

(ii)
cannot act in accordance with an appreciation of wrongfulness of his or her act or omission,

 as is intended in section 78 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977). Surely, the intention of the Bill will be completely undermined if a court cannot grant a protection order against such person. From information obtained from the Internet it would appear as if most stalking cases that have resulted in fatal consequences were committed by these type of stalkers. 
*
A further problem may be experienced in the so called cases of mistaken identity, where a respondent is under the intention that he or she is harassing Miss X, whilst he or she is in actual fact harassing Miss Z which he or she believes to be Miss X.
*
The opinion is also held that it will be extremely onerous for a complainant to prove mens rea as a requirement of harassment when an interim protection order is applied for. Mens rea can usually only be determined, unless the harasser admits his or her intention, by the court if the harasser is present and in most circumstances needs to be inferred from the facts of a case. 
9.
How has harassment been dealt with in the past?

Conduct that amounts to harassment has been dealt with through -

(a)
criminal proceedings, and more specifically criminal charges of crimen injuria, trespass, various forms of assault, malicious damage to property and extortion;

(b)
the civil remedies of an interdict and in some instances delictual claims; and

(c)
a peace order in terms of section 384 of the Criminal Procedure Act, 1955 (Act 56 of 1955).
In terms of the current legal framework a person being stalked in South Africa may have recourse to the civil and or criminal law, depending on the actions of the stalker.  South African civil law, by way of the Domestic Violence Act, 1998, defines stalking and provides recourse to persons being stalked with the proviso that the person being stalked is in a domestic relationship with the stalker. The Domestic Violence Act defines stalking as “repeatedly following, pursuing or accosting the complainant”.  Stalking is, however, not recognised as a crime in South Africa.  The existing criminal law focuses primarily on the punishment of specific prohibited acts.  It is only where an aspect of stalking behaviour constitutes a criminal act that the criminal law may be invoked to restrain or punish a stalker.

Some of the remedies identified to address stalking behaviour within the existing legal framework are a delictual claim, a High Court interdict, constitutional applications, a binding over of persons to keep the peace where there is personal physical violence and injury and various criminal charges such as assault, attempted rape or murder and malicious damage to property.

In terms of the existing criminal law, crimen injuria can be committed where there is an invasion of privacy, or an impairment of the complainant’s dignity (dignity includes self esteem, privacy, reputation and individual autonomy).  Examples of impairment of dignity:  entry into private residence; reading of private documents; listening to private conversations; shadowing of a person.  Impairment of the right to move freely or freedom of association could also fall within the ambit of individual dignity).  The criminal sanction for crimen injuria applies even where the victim is unaware that his or her privacy is being invaded.  The common law definition of assault is dynamic enough to apply to incidents of tele-terrorism, including silent telephone calls where fear is instilled in the recipient.  The existing criminal law focuses primarily on the punishment of specific prohibited acts whereas stalking behaviour involves a series of discrete and often seemingly unrelated acts which may or may not be illegal.  Although existing criminal laws cover some aspects of stalking behaviour, they do not address stalking as an independent phenomenon where the whole is worse than the sum of the parts of any individual act.  In terms of the criminal law little can be done to deter or punish a stalker until he or she actually causes or threatens to cause immediate direct harm to an individual or an individual’s property.

Most respondents to the SALRC Issue and Discussion Paper on Stalking submit that the existing civil and criminal remedies are lacking in response to the phenomenon or results of harassing behaviour which includes stalking.

10.

What about financing the implementation of the Bill, with specific reference to training of magistrates and other court personnel?
In its report the SALRC remarked "If the promulgation and subsequent implementation of this legislation is to become a reality a proper costing of the proposals contained in the Bill and an indication of availability of funding to implement the proposals is imperative. In this instance it is the responsibility of the Department of Justice and Constitutional Development to determine the cost of the proposed Bill and to prepare the accompanying Cabinet memorandum." (see paragraph 1.13 of the report). In the objects memorandum the Department remarked that "Funds will be required for the training of clerks of the court and police officers. This will be covered within the existing budgetary frameworks of the Departments concerned.". 

The training of magistrates has, however, also been considered. Due to the similarity of the Bill to the Domestic Violence Act, 1998, it is submitted that minimum training for magistrates will be required regarding procedural aspects. This should also apply to clerks of the courts. 
Justice College has indicated that it does provide extensive training, on a centralised and decentralised basis, to magistrates and clerks of the courts on matters relating to the Domestic Violence Act, 1998.  Dr Ann van der Merwe from Justice College indicated that training regarding the Bill will be included in such training due to the similarity of the respective legislation with minimal cost implications and will be covered by the existing budgetary framework of the Department. 
11.
Clerks of courts should assist applicants with applications. Would it not be better to assign this role to other officials, for instance maintenance officers? 

Due to the similarity of the Bill with the Domestic Violence Act, it was decided to keep the  role of assistance with the clerks of the court. Section 2 of the Domestic Violence Act, 1998, assigns a similar role to clerks of the court.  Experience that has been acquired with the implementation of the Domestic Violence Act, 1998, should, it is argued, not be wasted by conferring the role to render support to a victim under the Bill to another class of court official who has had no previous experience regarding the matter and who still need to be trained. Obviously, it would be ideal to place this responsibility on a legally qualified person, such as a prosecutor. However, the reality of the matter is that prosecutors as such do not have the time to devote their attention to these matters. Protection of vulnerable groups under the Domestic Violence Act, 1998, will similarly be beefed up substantially if a public prosecutor can assist the complainant in a matter.

12.
How does the Bill relate to the Domestic Violence Act. 1998?

The Bill is based on the same principles as the Domestic Violence Act. Like the Domestic Violence Act, the Bill aims at prohibiting certain conduct through a court order, which is enforced by means of a warrant of arrest that is issued by the court for the arrest of the harasser, who would be arrested if he or she does not comply with the court order. 
Although the Domestic Violence Act, also makes provision for a protection order against "stalking" and "harassment", that remedy can only be used for stalking or harassment within a domestic relationship. Clause 1(2) of the Bill makes provision that a person who may apply for relief against harassment or stalking in terms of the Domestic Violence Act, may also apply for relief in terms of the Bill. The latter provision therefore affords additional protection for persons in a domestic relationship.
The Bill also aims to effect an amendment to the Domestic Violence Act to enhance its efficiency by creating a mechanism, similarly to clause 4 of the Bill, in terms of which witnesses can be subpoenaed or warned to attend court proceedings. 
13.
The granting of locus standi to a child to approach a court without the assistance of a parent, guardian or any other person seems to be a legal oddity in South African law.
The general principle in civil proceedings is that a child does not have locus standi in judicio. In other words, a minor cannot litigate without the assistance of a guardian or a curator ad litem. Section 14 of the Children's Act, 2005, however, states that "Every child has the right to bring, and to be assisted in bringing, a matter to a court, provided that the matter falls within the jurisdiction of that court.". In respect of the enforcement of a right in the Bill of Rights, section 15 of the Children's Act, 2005, gives a child who is affected by or involved in the matter locus standi to approach a court for appropriate relief. (For purposes of the Children's Act a "child" is a person under 18 years of age). Clause 2(4) of the Bill mirrors section 4(4) of the Domestic Violence Act, 1998, which also affords a minor the right to apply for a protection order without the assistance of a parent or guardian or any other person. Section 4(4) of the Domestic Violence Act and clause 2(4) of the Bill ensure that the locus standi of the child is established to make use of the intended protection. In practice, however, another person will usually make the application on behalf of the child. 
14.
How is stalking dealt with in other African states?
(a)
Namibia: In their investigation relating to legislation against stalking the following recommendations were made:

*
The law should apply to anyone who commits prohibited acts against anyone 

else, and not just to people who are in a domestic or employment relationship with the victim.
*
Enumerated acts under the law must be broad enough to include a variety 


of acts, and not just violence or threats of violence.
*
The intent needed to prove stalking should be a general intent standard 


because of the difficulty of proving specific intent in stalking cases.
*
The statute should require that the criminal acts would cause fear or distress 


to a reasonable person in the victim’s circumstances. This approach sets an 


objective standard and removes the burden on the victim to prove actual 


fear or distress.
*
The law should require stalking behaviour which takes place on two or 


more occasions (even if the specific acts are not the same), rather than a 


“pattern” of behaviour, which is too stringent a requirement.
*
Stalking should be criminalised and provision should be made for a range of penalties to allow for different punishments of stalking behaviour of different degrees of seriousness.
*
Proscribed defences should prohibit the perpetrator from escaping
punishment where he or she should have known the acts would cause
fear or distress.
*
The statute should clearly make exceptions for certain lawful behaviour
which might otherwise fall under the definition of stalking.
*
The legislation should provide for protection orders analogous to protection orders available under Namibia’s Combating of Domestic Violence Act, independently or in conjunction with a criminal conviction.
*
Behaviour which constitutes a criminal offence of stalking should also be 


treated as a basis for a civil action for damages.
(Acknowledgement Monograph No. 3: Stalking: Proposed New Legislation for Namibia: Dianne Hubbard Gender Research & Advocacy Project Legal Assistance Centre) 

 (b)
Zimbabwe

The Domestic Violence Act, may probably be used as protection against stalking. Similarly to its counterparts elsewhere on the continent "harassment" and "stalking" are some of the practices that may be prohibited by a protection order.  Violation of protection orders may be punished with up to five years in prison and/or a fine.(Acknowledgement UNHCR)

15.
The Bill impacts on cultures and customs and there is a need to engage with the House of Traditional Leaders.
When the Bill was certified by the State Law Advisers, they found that it is not necessary to refer the Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leaders and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or customs of traditional communities. The Bill has been introduced in Parliament and the decision is with the relevant house of Parliament to refer it to the National House of Traditional Leaders for its comments. This must be done by the Secretary to Parliament before it is passed by the house of Parliament where it was introduced. The opinion of the State Law Advisers is supported. 
16.
The Bill should make provision for sexual harassment which should be defined as unwelcome sexual advances, offers or remarks, especially in the workplace.
In light of the wide definition of "harassment" and "harm" it is submitted that it is not necessary to include "sexual harassment" as a specific form of harassment in the definition. The current definition will cover all forms of harassment. It is argued that by including sexual harassment in the definition of "harassment” it may have a restrictive effect on an otherwise open and all encompassing definition, especially if it also has to make specific provision for this in the workplace.
17.
 Why is reference made to "any arm and dangerous weapon" in clause 9 of the Bill
For purposes of the Bill an arm and dangerous weapon are distinct concepts. An "arm" is defined in the Bill as any firearm or any handgun or airgun or ammunition as defined in section 1(1) of the Firearms Control Act, 2000 (Act No. 60 of 2000). A fire arm is defined in the latter act as, inter alia, -

(a)
a device manufactured or designed to propel a bullet or projectile through a barrel or cylinder by means of burning propellant, at a muzzle energy exceeding 8 joules (6 ft-lbs); 

(b)
a device manufactured or designed to discharge rim-fire, centre-fire or pin-fire 
ammunition; 

(c)
a device which is not at the time capable of discharging any bullet or projectile, but which can be readily altered to be a firearm within the meaning of paragraph (a) or (b); or
(d)
a device manufactured to discharge a bullet or any other projectile of a calibre of 5.6 mm (.22 calibre) or higher at a muzzle energy of more than 8 joules (6 ft-lbs), by means of compressed gas and not by means of burning propellant; or

(e)
a barrel, frame or receiver of a device referred to in paragraphs (a), (b), (c) or (d).

A "dangerous weapon" is defined in the Bill as any object, other than a firearm, which is likely to cause serious bodily injury if it were used to commit an assault. Examples of dangerous weapons are knives, swords, whips, kieries, kung-fu sticks and other martial art devices. This distinction is especially relevant in the context of clause 9 of the Bill with reference to the Firearms Control Act, 2000. When a dangerous weapon is seized, it is kept by the South African Police until the protection order is set aside. When an arm is seized in terms of clause 9 of the Bill a copy of the record of evidence of the proceedings for a protection order will be submitted to the National Commissioner of the South African Service for consideration in terms of section 102 of the Firearms Control Act (see amendment in the Schedule to the Bill which amends section 102 of the Act by the inclusion in subsection 1 of a final protection order in terms of the Bill). In such an instance a person may be declared unfit to possess an arm. 

