DISCUSSION OF COMMENTS:  PROTECTION FROM HARASSMENT BILL, 2010
	
	COMMENT 
	RESPONSE

	BILL IN GENERAL
	1. University of the Witwatersrand (Wits): 

Bill is supported.
2. South African National Editors' Forum and Print Media South Africa (SANEF):
(i) SANEF and PMSA are alarmed at the increasing number of Bills and other instruments which contain restrictions on the media in addition to those they perceive in the Protection from Harassment Bill.

(ii) Neither SANEF nor PMSA was consulted on the proposed Bill at any stage prior to its publication on 8 May 2009. The media should have been consulted before submission of the Bill to Parliament. SANEF and the PMSA are prejudiced by having a little over a month to comment on the Bill, given that other interest groups have been participating in discussions with the Commission since 2003.

(iii) The Bill is welcomed as an improvement on the legal protection available to stalking victims in that it closes a gap in the law that left stalking victims not in a domestic relationship with the perpetrator unprotected. The Bill may have unintended consequences which are likely to affect the media in carrying out its vital role as the 'eyes and ears of society'.

3. Triangle Project :
(i)  They  agree with the broad aims of the Bill, which adequately address the gap in the legislation available to victims of harassment outside the context of a domestic relationship, and which address stalking within the broader concept of harassment. The provisions of the Bill are specific and provide for a remedy outside the current civil and criminal law. The remedy proposed by the Bill may also have the effect that matters may be finalized quicker than criminal or civil remedies currently available.
(ii) Discrimination and inequality should not be confined only to legislation that is explicitly concerned with promoting equality and prohibiting discrimination but should be included in all relevant legislation.   

(iii) Harassment legislation should ensure that marginalized groups are not hampered by discrimination and prejudice of police and court officials who are responsible for implementing the legislation.

(iv) It is necessary that the Bill should give more consideration to section 9 of the Constitution, by explicitly including harassment based on discrimination and prejudice based on sexual orientation, gender and gender identity, race, nationality, socio-economic status/class; religion; age; disability; and health status.  It is also suggested that the definition of harassment contained in the Promotion of Equality and Prevention of Unfair Discrimination Act, 2000 (Act 4 of 2000), be incorporated in the definition of harassment.

(v) A monitoring mechanism should be put in place to monitor harassment cases, in general or based on discriminatory grounds.

4. Women’s Legal Centre and Rural Education, Awareness and Community Health (WLC):

Support the general purpose of the Bill. It is submitted that the Bill may also help to prevent harassment of sex workers.

5. AVUSA LIMITED (AVUSA):
(a) Although objects of the Bill are supported  and there is a need that this area of the South African law needs to be reformed in order to protect victims of stalking, the Bill may have the unintended consequence of curtailing investigative reporting on matters of public interest, which will result in an infringement of rights to freedom of expression and  may be used against journalists who, legitimately and in good faith, are pursuing a story of public interest. It is submitted that if a journalist, acting in his or her professional capacity, exceeds the bounds of reasonableness in gathering facts for a story, the law already provides remedies, for example, the right to privacy; the civil and criminal sanction available through crimen iniuria and possibly trespassing; and an interdict where the victim fears harm or the violation of his or her rights. Furthermore, the vast majority of newspapers are bound by the Press Code, and broadcasters by the Broadcasting Complaints Commission of South Africa’s Code, which police ethical breaches by journalists, including in relation to news gathering.

6. Centre for Constitutional Rights (CCR):
Although the Bill may pass constitutional muster, a concern is raised that the Bill might have negative implications on the right to freedom of expression and requests that this right be expressly included in the Bill’s Preamble.

7. Women’sNet :
Welcomes Bill.

8. Commission for Gender Equality:

Supports the Bill.

9. Southern African Catholic Bishops’ Conference:

Supports Bill. The many difficulties in both the implementation and enforcement of the Domestic Violence Act suggest that there is a need for training of members of the South African Police Service and officers of the courts.

	1. _____
2. Response:
(a) Re paragraph (ii): 
The SALRC publicly requested comment on the Issue Paper on Stalking in 2003 and on the Discussion Paper on Stalking in 2004.  Numerous reports in various publications reflect engagement with individual journalists. The SALRC actively engages with the public at all stages of its investigations.  All its documents are placed in the public arena by way of a press statement e.g. SAPA “South Africa: Law Commission Issue Paper on Stalking” 28 August 2003 available on www.allAfrica.com.  An open invitation is issued to all interested parties to engage with the SALRC on the content of its Issue and Discussion Papers and during its workshops on these documents.  Besides reporting on the content of the investigation the media did not make a submission to the SALRC or raise concerns relating to the effect of the proposed legislation on its work.  The Bill as amended by the Department of Justice was again published for public comment in 2009.  At this point SANEF made submissions to the Department of Justice and these submissions were considered.
(b) The "unintended consequences" argument is dealt with under the definition of "harassment".
3. Response:
(a) Response paragraph (ii): Legislation dealing with discrimination and inequality has its own field of application, namely to provide for the prohibition of and to provide remedies for discrimination and inequalities. It will be very difficult and impractical to specifically address these aspects in other legislation. With specific reference to the Bill, all types of harassment are prohibited if it causes harm, irrespective of the fact that the harassing act was done with a discriminatory objective, an inequality objective, a sadistic objective or any other objective.
(b) Response to paragraph (iii): It is not necessary to provide for these aspects in the Bill. It is a constitutional imperative that all persons be treated equally and that no person may discriminate unfairly against another.  In any event the legislation adopted in terms of section 9 of the Constitution, namely the Promotion of Equality and Prevention of unfair Discrimination Act, 2000, gives practical effect to the right to equality, and may be used to address these concerns.
(c) Response to paragraph (iv): See paragraphs (b) and (c), above.

(d) Response to paragraph (v): Statistics on the application of the Bill will be kept by the Department. However, it will be impractical to monitor the specific facts in each case in order to determine the underlying motive of the harassment.
4. _____
5. Response: 
The "unintended consequences" argument is dealt with under the definition of "harassment".

6. Response:
See discussion of the comments of Sanef and Avusa under the definition of "harassment".

7. ______
8. ______
9. Response:
Due to the similarity of the Bill with the Domestic Violence Act, 1998, it is submitted that minimum training for magistrates will be required regarding procedural aspects. This should also apply to clerks of the courts. Justice College has indicated that it does provide extensive training, on a centralised and decentralised basis, to magistrates and clerks of the courts on matters relating to the Domestic Violence Act, 1998.  Justice College indicated that training on the Bill will be included in such training due to the similarity of the respective legislation, with minimal cost implications and will be covered by the existing budgetary framework of the Department.   It can be assumed that the SAPS will employ a similar strategy in terms of training.


	Preamble and Long Title
	1.  SANEF:
The Bill may have unintended consequences which are likely to affect the media in carrying out its vital role as the 'eyes and ears of society'. In this regard the Preamble to the Bill takes cognisance of the constitutional rights to equality, privacy, dignity, freedom and security of the person and the rights of children to have their best interests considered to be of paramount importance. There is no reference in the Preamble to the right to freedom of expression, including the freedom of the press and other media and the freedom to receive or impart information or ideas. This is a curious oversight, given that the prohibition on harassment which forms the cornerstone of the Bill, is a limitation per se of the freedom to impart information, at least with regard to harassment by communication. This omission suggests that the drafters have not engaged in the necessary 'balancing of rights' exercise and limitations clause analysis with respect to the impact of the Bill on the right to freedom of expression. The Preamble to the Bill should be amended to make reference to the right to freedom of expression, particularly the freedom of the press and other media and the freedom to receive or impart information or ideas.


	1. Response:
The purpose of a preamble is to give a general overview of the aims of an Act. The preamble of an Act is regarded as a secondary aid in the interpretation of statutes. This rule is stated as follows in Kellaway (Principles of Legal Interpretaions), 1995:
"… the preamble cannot be used when the enacting clause is clear and plain. However, where the words are plain and unambiguous in themselves, uncertainty as to their meaning may arise from another source, and in such circumstances the preamble may be referred to as part of the context of the Act.".

It is submitted that it is not necessary to include the proposed suggestions in the preamble. Since section 39(2) of the Constitution states that "When interpreting any legislation……….., every court….. must promote the spirit, purport and objects of the Bill of Rights.". A  court will ipso facto have regard to all other rights that may be applicable to a specific dispute. See in this regard Harksen v President of the RSA 2000(2)SA 825 (CC) at paragraph 18:

"The Constitution is the supreme law of the land. It is unnecessary for legislation expressly to incorporate terms of the Constitution. All legislation must be read subject thereto."

 As it stands the preamble is framed to acknowledge the rights of victims.  Other constitutional rights are not excluded from consideration by virtue of not being expressly named.  However, the inclusion of the right of freedom of expression could be considered.

	Definition: "harm"
	1. Faculty of Law, University of Cape Town:

A concern is raised that in poorer communities the cost of proving harm will be too great (involving a doctor’s or psychologist’s fee) and that the prima facie evidence of the complainant’s oral evidence should be sufficient.

2. WLC: 

 It is recommended that the definition of ‘harm’ be amended. The definition should include damage to property as a form of harm and any other form of harm that may ensue as a consequence of the harassment in order to ensure that the Bill covers all forms of harm flowing from the harassment.

Proposed definition:

“harm” means any mental, psychological, physical, economic harm, damage to property and/or any other form of harm that may ensue as a consequence of the harassment”.


	1. Response:
A court will make an inference of harm based on all the facts presented to it and it will generally not be necessary to make use of expert evidence to prove harm. However, in certain extraordinary circumstances, depending on the facts of the case expert evidence may well be necessary.  The initiation of the process relies on a sworn statement only.  This will be sufficient for the court to take action.  Naturally supplementary affidavits lend credence to the statement, but these affidavits do not have to be from experts.
2. Response:
Damage to property is included under economic harm. It is submitted that the definition of "harm" is all inclusive and includes consequential forms of harm. 

	Definition: "Harassment"
	1.  SANEF: 
The overbroad definition of "harassment" puts journalists engaged in legitimate newsgathering activities at risk of arrest or imprisonment. The bona fide activities of journalists should not be 'lumped in' with the mala fide activities of stalkers that the Bill prescribes. Self-regulatory structures, the Press Council and Broadcasting Complaints Commission, and codes of conduct already ensure ethical journalism. It is suggested that the following may be done to mitigate the risk to journalists as a result of this overbroad definition of "harassment":

- A 'public interest' defence may be considered, which may be mirrored in the Codes to ensure uniformity in the standards of behaviour expected of the media. 

- A new defence could be introduced in the Bill based on the special characteristics of media activities.

- The media could be exempted from the Bill, which may be unsatisfactory because it could help to pave the way for a media licensing system. 

* The exemption in the Bill for conduct which is not unreasonable may prove inadequate protection for investigative journalists whose profession often requires them to 'push the envelope'. If these activities are deemed 'unreasonable', the fact that journalists are in pursuit of a legitimate public interest object will not be enough to escape from being caught in the 'harassment' net.

*  Should the Bill be enacted without change, portions of the Bill may unreasonably and unjustifiably be held to infringe the right to freedom of expression, in particular, freedom of the press and other media and freedom to receive or impart information or ideas. 
2. AVUSA LIMITED :
The Bill may have the unintended consequence of curtailing investigative reporting on matters of public interest, which will result in an infringement of rights to freedom of expression and may be used against journalists who, legitimately and in good faith, are pursuing a story of public interest. It is submitted that if a journalist, acting in his or her professional capacity, exceeds the bounds of reasonableness in gathering facts for a story, the law already provides remedies, for example, the right to privacy; the civil and criminal sanction available through crimen iniuria and possibly trespass; and an interdict where the victim fears harm or the violation of his or her rights. Furthermore, the vast majority of newspapers are bound by the Press Code, and broadcasters by the Broadcasting Complaints Commission of South Africa’s Code, which police ethical breaches by journalists, including in relation to news gathering.

(b) The Definition of Harassment
(i) The broad definition of "harassment" and the mechanics of the Act may be used to curb legitimate publishing and news gathering of journalists, in that :

* If a person deliberately seeks to avoid journalists who persists in attempting to contact the person, the person may seek a protection order under the Bill.

* Published news articles that expose a person for committing a crime may be regarded as harassment.

*The mechanics of the Bill are such that the complainant could approach the court with no notice to the journalist and, if he or she makes out a prima facie case, will obtain a protection order which may well have the effect of stopping a news gathering activity. The court would typically not have had the opportunity at that stage to weigh this evidence against the evidence that the journalist might present (particularly as to whether the conduct is reasonable or unreasonable in the circumstances). Even if the journalist overturns the order on the return day, the story will have been delayed and the threat of such an order may well create a chilling effect on the publication of certain stories.

*It is submitted that it was not the intention of the Bill to frustrate legitimate newsgathering activities and therefore the Bill should be amended to allow these activities. 

(ii) The definition of harassment implies strict liability, in other words, although this section requires the belief of the complainant to be reasonable, there is no requirement of either intent or negligence regarding the respondent. 

The following amendments are proposed in this regard:

- the definition of “harassment” should be amended to require intention; and

- an exclusion should be included in the definition of harassment in order to exclude legitimate and lawful action.

Proposed amendment:

"'‘harassment’’ means directly or indirectly engaging in conduct that the respondent knows or ought to know causes harm or inspires the reasonable belief that harm may be caused to the complainant or a related person by unreasonably— 

(a) following, watching, pursuing or accosting of the complainant or a related person, or loitering outside of or near the building or place where the complainant or a related person resides, works, carries on business, studies or happens to be;

(b) engaging in verbal, electronic or any other communication aimed at the complainant or a related person, by any means, whether or not conversation ensues; or

(c) sending, delivering or causing the delivery of letters, telegrams, packages, facsimiles, electronic mail or other objects to the complainant or a related person or leaving it where it will be found by or given to, or brought to the attention of, the complainant or a related person:

A course of conduct shall not amount to a harassment if the person who pursued it shows:

(a) that it was pursued for the purpose of detecting or preventing crime;

(b) that it was pursued to reveal a threat to public safety or the environment;

(c) that it was pursued to reveal an undue advantage is being given to anyone in a competitive bidding process;

(d) that it was pursued in order to comply with any duty or obligation imposed by law; or

(e) that in the particular circumstances the course of conduct was reasonable.".

3.  Faculty of Law, University of Cape Town:

(a) The definition of harassment requires there to be a reasonable belief that harm may be caused. In other words, a person’s perception of being harassed is assessed by the standards of the reasonable person which may be problematic in a multicultural society. 

(b)The problem with an apparently objective test is that it can entrench the status quo in that traditional behaviour becomes a defence and thus a perpetuation of patterns of unreasonable behaviour. In other words the subjective feelings of the person feeling harassed can be trivialized by an adjudicator who has never felt what it feels like to be harassed. 

(c)Concern about a subjective test was expressed in one sexual harassment case in these terms: “it can be extremely difficult to distinguish . . . between the real victim and the pretended or ridiculously hypersensitive victim”. 

It is suggested that to balance the dangers of the entirely subjective test with those of the entirely objective test, a suggestion is that a “reasonable victim” standard may be used. In other words, an assessment is made of the subjective feelings of the victim, balanced against objective evidence of harassment. 

(d) The opinion is held that the Bill’s definition anticipates this by repeating the reasonableness standard when assessing the harasser’s behaviour.

(e) The view is held that this test can be achieved by the deletion of the word ’reasonable’ in the phrase ‘reasonable belief’. This allows the adjudicator to hear evidence of subjective perceptions of harassment, balancing these against the objective evidence of the reasonableness (or otherwise) of the harasser’s behaviour.

4. Triangle Project:

 It is submitted that, when comparing the definition of harassment in the Bill and the definition proposed in the SALRC November 2006 Report, the form of conduct specified in the Bill is narrower than the forms of conduct specified in the SALRC Report, in that  "an act or threat of violence against a person or against property of a person" has not been taken up in the Bill. It is proposed that acts or threats of violence against a person or against the property of a person be included in the Bill.
5.  CCR:

(i) There is a perception that the Bill may stifle investigative journalism owing to the over-broad definition of “harassment”. The Centre is, however, of the view that the public interest defence open to journalists is adequately covered by the fact that both the complainant’s belief of harm and the alleged conduct are subjected to a test of reasonableness.
(ii) It is suggest that either the definition of “harassment” be amended to read “harassing behaviour”, or the words “harassing behaviour” in the purpose clause be amended to read “harassment”.

6. Women’s Net:
(i) Welcomes attempt to include electronic technology as tools used for harassment.

(ii) The definition of harassment, fails to cover communications about the complainant that are sent to unrelated persons without the complainant’s consent and with the intention of causing harm.
(iii) The Bill does not include references to electronic surveillance of the victim by the perpetrator.

(iv) The Bill does not adequately cover the distribution of images and videos on public platforms such as video or photo sharing websites. This distribution is not targeted at persons known to either the victim or the perpetrator, but could still cause harm.

7. Tshwaranang Legal Advocacy Centre: 

Supports the broad definition of harassment. Following proposals are, however, made:

(i) The definition of harassment should substitute the definition of stalking in the DVA, since it is broader and will ensure clarity and conformity between the two definitions.

(ii) In order to provide the courts and police personnel with clarity and guidance, it is suggested that the Bill should stipulate that even one single instance of harassment be defined as harassment.

(iii)  The issuing of recordings, watching and disseminating information to third parties by forwarding pictures through Bluetooth, or placing videos on youtube and the like, are not addressed by the Bill.

(iv) A “catch all” provision should be inserted. Section 1(viii)(j) of the DVA includes  “any other controlling or abusive behaviour towards a complainant, where such conduct harms, or may cause imminent harm to, the safety, health or well-being of a complainant” within its definition of domestic violence. We suggest that this provision be slightly tailored for the Bill to read “any other controlling, unwanted or abusive behaviour towards a person or related persons, where such conduct harms or may cause imminent harm to, the safety, health or well-being of that person or related persons.”.

8.  Commission for Gender Equality:
(i) The definition of harassment is comprehensive in that it is able to embrace a wide spectrum of common conduct within the context of stalking. It is recommended that the Department of Justice and SAPS as well as other stakeholders take steps that will ensure compliance with this Bill on promulgation. The Bill has the potential to provide much needed relief to women and children. Unfortunately, the endeavours herein will be in vain if people are not made aware of the benefits, if the SAPS is not made aware of its obligations and courts are deprived of the resources to roll out this legislation on promulgation.

(ii) Recommends an extension of the proposed Bill to combat additional instances of harassment in order to provide substantive protection, to inter alia, the following conduct, inter alia, sexual harassment in the workplace, unreasonable frequent or threatening demands from creditors, harassment by agents acting on behalf of property owners and landlords, bullying by institutions and individuals, repeated searchers of homes by police at unreasonable hours in contravention of the Criminal Procedure Act and any deprivation of freedom.

9.  Southern African Catholic Bishops’ Conference
(i) There is no definition of ‘stalking’. This term has been used interchangeably with harassment in the public discourse and greater clarity would be welcomed. We suggest that the word ‘stalking’ be added to sub-paragraph (a) of the definition of ‘harassment’ after the word ‘pursuing’.

(ii)  It remains unclear whether or not forms of harassment know as ‘mobbing’ and ‘hazing’ are included in the definition. Both these forms of harassment compromise the dignity and safety of those targeted and result in fear and humiliation.

(iii)  Sexual harassment appears not to have been addressed in the Bill and it is suggested that it should be included.


	1. Response to submissions 1 and 2
(a) The opinion is held that no distinction should be drawn between the conduct of journalists and that of other persons or entities. The question may well be raised why the conduct of a journalist should be raised above the standards of reasonableness vis-à-vis other persons or entities, eg the conduct of a police officer who questions and otherwise harasses a person by following him or her around, making phone calls to and sending E-mails and SMS's to the person in order to try to force the person to divulge information about a crime that has been committed. One may argue that this conduct of the police officer is definitely in the public interest in that it may lead to the solving of a crime. However, this kind of conduct is frowned upon by courts (see inter alia, S v Hammer 1994 (2) SACR 496 (C), S v Hena & Another 2006 (2) SACR 33(SE)) and legislation (see inter alia,  sections 217, 218, 219A of the CPA as well as section 35(5) of the Constitution). In the aforementioned example, the boni mores, dictates that the rights of the individual should rather be protected over whatever may be gained in the public interest if it infringes on vested or constitutionally entrenched rights of an individual. 
Various constitutional rights may be relevant here, for instance the right to freedom of expression, the right to freedom and security of the person, the right to privacy and the right to dignity, which all need to be balanced. The most appropriate step was to introduce a procedure through which these conflicting rights could be judged and measured in relation to each other.  Of particular importance in this regard are the following remarks in S v Makwanyane 1995 (3) SA 391 (CC) at paragraph 102, which deals with the principle of proportionality:

The limitation of constitutional rights for a purpose that is reasonable and necessary in a democratic society involves the weighing up of competing values, and ultimately an assessment based on proportionality……….. The fact that different rights have different implications for democracy and, in the case of our Constitution, for 'an open and democratic society based on freedom and equality', means that there is no absolute standard which can be laid down for determining reasonableness and necessity.  Principles can be established, but the application of those principles to particular circumstances can only be done on a case-by-case basis.  This is inherent in the requirement of proportionality, which calls for the balancing of different interests.  In the balancing process the relevant considerations will include the nature of the right that is limited and its importance to an open and democratic society based on freedom and equality; the purpose for which the right is limited and the importance of that purpose to such a society; the extent of the limitation, its efficacy and, particularly where the limitation has to be necessary,  whether the desired ends could reasonably be achieved through other means less damaging to the right in question…".

The procedure which was decided upon was to subject these competing rights to judicial scrutiny. A particular feature of the definition of harassment is that the conduct complained of must be unreasonable. The effect thereof is that before a court can grant an interim or final protection order the reasonableness of the actions complained against must be considered in light of all the circumstances. This investigation may include the balancing of constitutionally entrenched rights and freedoms.

In order for journalists to do their work, it can be accepted that they may have to call a particular person frequently or in some instances confront him or her with questions in public and in some instances even to follow a person. If this is done in a reasonable manner, a court may come to the conclusion that the conduct of a journalist complained about does not amount to harassment. However, it is easy to perceive instances and even refer to incidents where journalists have overstepped the boundaries of reasonableness in order to get a story and their behaviour could in those circumstances be curtailed by way of a protection order against harassment in terms of the Bill. The same would apply to industrial action and protests. 

To exempt the media from the Bill or to give them a specific defence may well have the effect that a carte blance is given to media to harass at will without affording the victim of such harassment any recourse in terms of this Bill. With specific reference to the amendment proposed by AVUSA, paragraphs (a) to (d) of their exclusionary grounds is unlimited to the extent that if it is proved that the conduct falls within those exclusionary grounds the conduct of a journalist can never amount to harassment even though it may otherwise be regarded as a case of serious harassment, a delict or maybe even a crime.
It is acknowledged that the current position is that if the media exceeds the bounds of reasonableness in gathering facts for a story, the law already provides remedies in civil and criminal law, inter alia, delictual claims, interdicts and prosecutions for criminal offences. In general very few persons can afford civil litigation especially if the respondent has unlimited resources and in general criminal cases do not afford immediate protection.  
(b) It is further acknowledged, as has been pointed out by AVUSA that published news articles, may be regarded as harassment in terms of the Bill and may be prohibited by means of a protection order. The publication of a newspaper article is the same as any other conduct through which a person may be harassed. The question whether a news article relates to harassment or not depends on the reasonableness of the article and whether the article causes harm or inspires a reasonable belief that harm may be caused to the complainant.
(c) With reference to the comment that the mechanics of the Bill are such that it may stop newsgathering activities the following should be considered:
* On receipt of an interim protection order the respondent may, in terms of clause 3(5), anticipate the return date by written notice to the complainant and the court. This will have the result that the proceedings regarding the consideration of final protection order will be sped up and the validity of the harassment claims will be considered during a hearing.
* An interim protection order, like an interim interdict, is a temporary and exceptional remedy which is available before the rights of the parties are fully determined. Court should be cautious in their approach whether to grant an interim protection order.  Interim relief granted by a court is not subject to appeal unless it is final in effect see Maccsand CC v Macassar Land Claims Committee and others
[2005] 2 All SA 469 (SCA) at paragraphs [8] to [12]. Clause 14 of the Bill, however, makes provision that all proceedings in terms of the Bill are subject to appeal or review. It is thus submitted that the respondent may take the interim protection order on appeal or review in certain circumstances.
3. Response:
(a) The reasonable belief required by the Bill is the belief of a reasonable person. The reasonable person is the legal personification of the ideal standard to which everyone is required to conform. Such a person represents an embodiment of all the qualities which we require of a good citizen. The concept denotes a person  exercising those qualities which society requires of its members for the protection of their interests. The reasonable person is therefore the legal personification of the ideal standards of care which the community desires its members to exercise in their daily actions and contact (see in this regard (Herschel v Mrupe 1954 3 SA 464 (A)). The test for reasonableness is objective in the sense that the belief has to be reasonable in light of all the circumstances. An illustrative relevance of the test is formulated as follows in Glasgow Corporation v Muir 1943 AC 448 457, where the following was said: “Some persons are by nature unduly timorous and imagine every path beset with lions. Others, of more robust temperament, fail to foresee or nonchalantly disregard even the most obvious dangers. The reasonable man (or woman) is presumed to be free both from over-apprehension and from over-confidence."). 
(b) With reference to paragraph (b) it is submitted that the same can be said for the application of the objective test in delictual and criminal matters and any other litigation where the reasonableness of certain conduct  is evaluated. The perceptions, knowledge and beliefs of the presiding officer of a certain state of affairs play a role in this evaluation process, but will always need to be justified. 

(c) With reference to paragraphs (c) and (d), it is submitted that the "reasonable victim" test does not take the matter any further since a subjective test will in any event be used to determine the reasonableness of the belief of the victim, which will be balanced against the objective evidence of harassment, which is essentially the same as what is intended in the Bill.
(d) With reference to paragraph (e), it is submitted that what is proposed does not differ from what is envisaged in the Bill. The subjective perceptions of the applicant are essential to determine whether there is a "reasonable belief that harm may be caused". The only question to be decided is whether these beliefs are reasonable in light of the circumstances, when objectively evaluated, and not unreasonable, in other words, "that of a timorous faintheart always in trepidation lest he or others suffer some injury" (Herschel v Mrupe 1954 3 SA 464 (A)). 
4. Response
Provision is made for this kind of conduct under the definition of the Bill. Any conduct that causes harm and or any conduct that inspires a reasonable believe that harm may be caused resorts under the definition of harassment. The definition of "harm", inter alia, includes economic harm, which includes property but which also has a wider application. 
5. Response:

(a) Paragraph (i): Agree with this interpretation.

(b) Paragraph (ii): Do not think this is necessary. Paragraph (a) of the purpose clause is a generalisation of the content of the Bill. 

6. Response:

(a) With reference to paragraph (ii) it is submitted that paragraph (b) of the definition of "harassment" deals with these communications. The clause provides for the engaging in , inter alia, electronic communications aimed at the complainant, by any means, whether or not conversation ensues.
(b) With reference to paragraph (iii) it is submitted that paragraph (a) of the definition of "harassment" includes this surveillance conduct, see the word "watching"." Watching" is not defined and therefore its ordinary meaning (dictionary meaning) must be assigned thereto (see The Concise Oxford Dictionary (Seventh Edition): "keep under observation"). In the event of interception of communications or unlawful monitoring of the complainant, RICA with its penalties will be applicable not only in respect of the interception of such communications but also in respect of any device used in the process (see sections 45,  49 and 51 of RICA and GN 1263 of 29 December 2005).
(c) With reference to paragraph (iv), the following:
* If the content of the electronic image or message comes to the attention of the victim and the content of such message causes harm, the victim may utilise the provisions of the Bill to apply for a protection order. If the distribution of this material causes harm to a third party the third party in his or her own right may be regarded as a complainant who can apply for a protection order.

* If the content is reprehensible a section 77-take down notices in terms of the Electronic Communications and Transactions Act, 2002 (Act 25 of 2002), may be used by aggrieved parties to ensure that the Website is removed. However, problems may be experienced with messages originating from countries outside the borders of the Republic.
7. Response:
(a) Regarding paragraph (ii), it is submitted that it is not necessary to specify that even a single instance of conduct amounts to harassment since the definition is clear on the matter.  The combined definitions of stalking and harassment in the DVA cover the conduct addressed in the Harassment Bill.  A comprehension review of the DVA may be considered but it is not the aim of this Bill to do so.
(b) Regarding paragraph (iii) it is submitted that paragraph (b) of the definition of "harassment" deals with these communications. The clause provides for the engaging in, inter alia, electronic communications aimed at the complainant, by any means, whether or not conversation ensues. In any event, if this content causes harm to a third party, he or she becomes a complainant in own right.  Some behaviour may not be addressed by the Bill but it may constitute a crime in its own right, for example crimen iniuria.
(c) With reference to paragraph (iv) it is submitted that the definition of "harassment" read with the definition of "harm" is broad enough to include the suggested amendment.

8. Response:
(a) Re paragraph (i) the following:
* Like the DVA it may be suitable to launch a public awareness campaign regarding the provision of the Bill. The extent thereof will be determined by the availability of funds.  The SALRC Report includes non-legislative recommendations endorsing the need for public awareness.
* Due to the similarity of the Bill with that of DVA, it is submitted that the implementation of the Bill will build on training already provided in relation to the DVA. Funds will be required for the training of clerks of the court and police officers. This will be covered within the existing budgetary frameworks of the Departments concerned. Furthermore, the training of magistrates has also been considered. Justice College has indicated that it does provide extensive training, on a centralised and decentralised basis, to magistrates and clerks of the courts on matters relating to the DVA. Justice College has indicated that training regarding the Bill will be included in such training due to the similarity of the respective legislation with minimal cost implications and will be covered by the existing budgetary framework of the Department. 

(b) Re paragraph (ii) it is submitted that sexual harassment in the workplace is already provided for under the wide definition of "harassment". Similarly, all other conduct mentioned in the response is covered by the definition of harassment if such conduct is unreasonable.
9. Response:
(a) Re paragraph (i): No dictionary definition of stalking in relation to persons exists. However, internationally the legal understanding of stalking of a person has evolved from the dictionary definition of pursuing or approaching a wild animal stealthily, to take on an artificial meaning with harassment of another person as its form.  Harassment is essentially an umbrella term which includes stalking behaviour. According to Wikipedia stalking means the unauthorised following and surveillance of an individual, to the extent that the person's privacy is unacceptably intruded upon, and the victim may fear for his or her safety.  The term “stalking” was coined by the tabloid press in the United States (see Wikipedia which refers to Lawson-Cruttenden, 1996, Is there a law against stalking?, New Law Journal/6736 pp.418-420). On the other hand, the word "harassment" is based in English since circa 1618 as a loan word from the French harassement, which was in turn already attested in 1572 meaning torment, annoyance, bother, trouble  and later as of 1609 was also referred to the condition of being exhausted, overtired (Wikipedia). Although internationally, legislation may sometimes informally be called "stalking legislation" most of these laws use other terminology, most notably harassment, to prescribe this kind of behaviour. Legislation from the various Australian states on the subject matter sanction behaviour calculated to harass, threaten or intimidate. Also in the United Kingdom and Canada "harassment" is used as the preferred terminology for this kind of conduct (See the Protection from Harassment Act,1997, which prohibits harassment and putting people in fear of violence in England and Wales and prohibits harassment in Scotland and Ireland, as well as section 264 of the Canadian Criminal Code.).

Section 1 of the South African Domestic Violence Act, 1998 (Act No 116 of 1998), includes a definition of both “harassment and “stalking”.  “Harassment” is defined as "engaging in a pattern of conduct that induces the fear of harm to a complainant” by, inter alia, “repeatedly watching, or loitering outside of or near the building or place where the complainant resides, works, carries on business, studies or happens to be" and “stalking” is defined as “repeatedly following, pursuing, or accosting the complainant”. The opinion is held that the separation of the one concept of harassment into “stalking” and “harassment” is unnecessarily complicating. The term “harassment” is more inclusive of a wider understanding of stalking behaviour. 

After an extensive investigation of the matter, in which the SALRC took various foreign legal systems as well as the comments of lay persons and persons from various academic disciplines into account, it recommended that the broader term "harassment" should be used instead of “stalking”, as has been done in the United Kingdom and Canada. 

(b)With reference to paragraph (ii) of the response the following: Hazing is a ritualistic test and an act involving harassment, abuse or humiliation used as a way of initiating a person into a gang, club, military organization or other group (such as prefects of a school) .

Mobbing is a type of group bullying. 
The proposed definition of "harassment" includes  both types of behaviour. 
(c) With reference to paragraph (iii), it is submitted in light of the wide definition of "harassment" and "harm" that it is not necessary to include "sexual harassment" as a specific form of harassment in the definition. The current definition will cover all forms of harassment. It is argued that by including sexual harassment in the definition of "harassment”, it may have a restrictive effect on an otherwise open and all encompassing definition.


	Definition: "related person"
	1.  WLC:

The definition of “related person” should be amended to include any person that the respondent may have reason to harass for purposes of adversely affecting the complainant. This insertion will cover circumstances where the respondent, who was a previous intimate partner of the complainant, harasses the current intimate partner of the complainant.

Proposed definition:

“related person” means any member of the family or household of a complainant, any person in close relationship to such complainant or any person that the Respondent may have reason to harass for purposes of adversely affecting the complainant;”


	1. Response
This will make the provisions of the Bill too wide. Take for instance a blog where a person makes certain threats or commits other harassing behaviour against an unrelated person. Surely, one cannot afford every over sensitive reader of the blog standing to apply for a protection order. If another person is being harassed with the specific intention to harass the complainant the other person, in own right, becomes a complainant. 
In any event whether a person can be regarded to be "in close relationship to the complainant", will depend on the facts of each case and implies that harassing this person will adversely affect the complainant. 

If a completely unrelated person is being harassed to "adversely affect" the complainant some kind of communication will be relayed to the complainant to explain his or her intentions, which will per se amount to harassment of the complainant.

	Clause 1(2)
	1.  CCR:
The notion of expressly extending the ambit of the Bill to include conduct covered by the Domestic Violence Act 16 of 1998, specifically in view of the lower threshold of the onus of proof in the latter Act, is welcomed.
	1. Response
The DVA will only be applicable to a complainant defined in the DVA Act as a person "who is or was in a domestic relationship with the respondent". The complainant may in the event of harassment or stalking, depending on the different laws, use either the proposed Bill or the DVA to obtain a protection order.  The threshold of proof remains the same as in the DVA as the procedures largely mirror those of the DVA. 

	Clause 2
	1.  Wits:
(i)  Section 2(3)(a):

* How and by whom is ‘material interest’ determined?

* If the complainant or related person is a child as contemplated in subsection 2(4), is the ‘material interest’ test still a requirement for locus standi?

*
If the complainant or related person is a child as contemplated in subsection 2(4), is the ‘material interest’ test no longer a requirement for locus standi ?

(ii) What is the difference between a complainant and a related person (section 2(3)(a) and 3(2)(b)?
(iii)  If a related person is meant to convey a person who may be concerned with the well-being of a complainant, could 'related person’ not be subsumed under ‘person with material interest’, which is broader. There would then be two categories of people with the right to bring an action, namely -

* the complainant - ‘any person who alleges that he or she is being subjected to harassment’. In this case, persons who are or whose well-being is affected by the conduct of the alleged harasser towards and original complainant are, in fact, themselves being harassed and can be regarded as complainants (please note the ‘directly or indirectly’ aspect of the definition of ‘Harassment’); and

* related Person – person with material interest who may bring an application on behalf of a complainant.

(iv)  A concern is raised that section 2(2)(b) introduces the concept of property to the definition of harassment by providing that the person who brings an application must be informed of their ‘right to also lodge a criminal complaint against the respondent, inter alia, of offence which has a bearing on the property of the complainant or related person.’ It is argued that since the Bill seek to expedite applications and relief in the case of harm or apprehension of harm to security of person, inclusion of property may tend to over-burden the system and which can be dealt with otherwise. 

(v) Subsection 2(3)(b) provides for application without the written consent of the complainant where ‘in the opinion of the court’ the complainant is unable to give such consent. What is the opinion of court in this instance, is it the opinion of the Clerk of Court? 
(vi) Subsection 2(5) provides that the application may be brought outside ordinary court hours or days ‘if the court has a reasonable belief that the complainant or related person is suffering or may suffer harm if the application is not dealt with immediately.’ Does the Clerk of Court have the discretion to submit or not to submit the application in this regard?

(vii) Subsection 2(7) provides that the Clerk ‘must immediately submit the application and affidavits to the court.’. The question is raised whether the clerk of the court has any discretion to refer cases to court? 
(viii) It is submitted that the Clerk of Court is not the ideal official to make these decisions which requires a certain level of training not currently provided to Clerks of Court. It is recommended that a different office should be created for lodging of applications under this Act that will exercise the discretion that may be necessary before a court can sit to hear the case.

2. WLC:

(i) A definition of “reasonable belief” should be provided in Section 1 of the Bill so that complainants are not refused assistance by clerks of the court on the basis that the clerk of the court is of the view that the alleged harassment will not cause harm.

Proposed definition:

“ (xii) “reasonable belief” means that it appears or is likely from the circumstances and/or conduct of the respondent that the complainant or a related person will suffer harm in consideration of the following:

(a) the Respondent’s history of harassment against the complainant or a related person;

(b) 
the history and extent of harm suffered by the complainant due to the conduct of the respondent including any form of harm other than the form of harm that the complainant may be suffering at the time that the application in terms of Section 2(5) is made;

(c) the seriousness of the harassment;

(d) the nature and extent of the harassment; and

(e) the impact that the harassment may have on the complainant.”

(ii) Due to lack of legal representation, problems are experienced to formulate the conditions to be put in place that prohibit further acts of domestic violence. This usually results in further proceedings to amend the court order. It is recommended that Clerks of Court should be required to provide complainants with greater assistance in completing the affidavit and application form and should ensure that all relevant information is contained in the affidavit and the application form before the application is sent to the Magistrate for consideration.

(iii) Clause 2(5) should be amended to read:

“The application referred to in subsection (1) may be brought outside ordinary court hours or on a day which is not an ordinary court day, if the court has a reasonable belief that the complainant or related person is suffering or may suffer harm if the application is not dealt with immediately.”

3.  CCR:

Given the unacceptable levels of sexual harassment occurring within families, and the fact that very often parents are loathe to testify against each other, the Centre welcomes the content of this sub-clause, which ensures that the child’s best interests are paramount (clause 2(4)).

4.  Women'sNet:

(i) The Bill assumes that the accused person is known to the person who is being harassed. This is often not the case, and must be accounted for in the Bill.

(ii) In circumstances where a person is being harassed via electronic media, a protection order is being granted and needs to be served on a person who’s whereabouts are not known it is suggested that the Bill should include an emergency application which can be brought before a court that will compel an electronic communications provider to disclose the whereabouts of the harasser

5.  Commission for Gender Equality:

(i) Many applicants will not be able to afford private legal representation. Therefore, the Clerk of the Court must be able to provide substantial advice and assistance to the applicant. 
(ii) In order for Courts to be effective in giving effect to this Bill it is proposed that -

*the DOJ&CD should appoint legally qualified men and women who will assist applicants with Protection Orders that; and

* steps must be taken to ensure that every District Court has a Magistrate who will be available to consider applications for protection orders that are made after hours.

(ii) The  material interest selection in clause 2(3) is supported.

	1. Response
(a)Regarding paragraph (i): 
*In all civil cases the aspect of locus standi is determined during adjudication. The clerk of the court may advise a person of the fact that only a person with a "material interest" in the well-being of the complainant may apply for a protection order . However, the court will, when considering the application in terms of clause 3 decide on this aspect.

* Clause 2(4) is clear. The wording "Notwithstanding any other law", also means notwithstanding the provisions of the Bill itself. Clause 2(4) is clear on this aspect namely that any person on behalf of a child, may apply for a protection order. The "material interest"-requirement is therefore not applicable to determine locus standi, if a protection order on behalf of a child is sought. However, if the child, in terms of clause 2(3) wants to bring an application on behalf of another person who is not a child, the "material interest" condition will be relevant to determine locus standi.
(b) Regarding paragraph (ii)and (iii):
A complainant is defined as any person who alleges that he or she is subject to harassment. A related person is defined as any member of the family or house hold of a complainant, or any other person in close relationship to the complainant.  For purposes of the Bill a related person is relevant for purposes of the definition of harassment where the related person is harassed to get to the complainant. As such a related person may in own right be regarded as a complainant. The Bill also affords the complainant the right to apply on behalf of a related person for a protection order. The following example may illustrate this: X assaults the children of Y in order to harass Y. Y is afforded the right to apply on behalf of the children for a protection order. The children themselves may also be regarded as complainants in own right. A "person with a material interest" is neither a "complainant" or "related person" but may act as a conduit through which an application for a protection order may be brought if there is compliance with clauses 3(b) or 3(4).
(c) Regarding paragraph (iv):

A distinction must be drawn between proceedings in terms of the Bill and other parallel proceedings which originated from the same conduct for which a protection order may be applied for. Criminal proceedings may continue parallel with the proceedings provided for in the Bill. The one does not affect the other and the one will not slow down the other. Clause 2(2)(b) relates exclusively to criminal proceedings. 

(d) Regarding paragraph (v):

The phrase "in the opinion of the court" relates to the court itself and not the clerk of the court. This is an aspect that relates to locus standi, which is discussed under paragraph (a), above.

(e) Regarding paragraph (vi):
 The court has to decide the matter and the clerk of the court has no discretion to submit or not to submit. 

(f) Regarding paragraph (vii) and (viii):

 The clerk has no discretion in the referral of a matter. From the use of the word "must" the only inference that can be drawn is that the clerk does not have discretion to submit. It is a general rule of construction of statutes that a functionary can only exercise such powers as is expressly provided for in the enabling Act. Clause 2(7) does not afford the clerk of court a discretion.
2. Response
(a) Re paragraph (i):
It is submitted that the clerk of court does not have a discretion in the referral of the matter (see paragraph 1(e), above). It is further submitted that the proposed definition of reasonable belief does not take the matter any further, but rather complicates it to the extent that various factors need to be considered. The current wording of clause 2(5) already serves the same purpose and is much wider than the proposed definition. The test in clause 2(5) is merely "a reasonable belief that the complainant or a related person is suffering or may suffer harm if the application is not dealt with immediately". The nature and extent of the harm or its frequency is irrelevant in terms of the current provision. The proposed definition, on the other hand, is more restrictive.
(b) Re paragraph (ii): 

The role of the clerk of the court is provided for in clause 2(2), which includes advice about the Act and the possibility of lodging a criminal complaint. It is envisaged that regulations, similar to Regulation 5 and Form 3 of the DVA regulations (GNR.1311 of 5 November 1999), will be enacted to provide for the role of the Clerk of Court. This regulation provides that if the complainant is not represented by a legal representative, the Clerk of Court may provide a measure of assistance to the complainant in completing the application form. When the regulations, in terms of the Bill, are considered the Department will try to simplify the form that is used to apply for a protection order. In general, Clerks of Court are not legally qualified and as such only limited assistance can be given.
(c) Re paragraph (iii):
The clause was redrafted to give effect to this suggestion as a result of previous comment received on the Bill during its finalisation phase.
3. ______
4. Response
The remarks are equally applicable to all civil litigation. If a defendant or respondent is not identifiable and his or her whereabouts are not known it is difficult to proceed against such a person. This is especially true in cases of cyberstalking. In general an electronic communications service provider will not make the particulars of a person available to another unless an order of court compels them to do so. The Committee may wish to consider a specific clause that deals with the determination of the identity and other particulars of a cyberstalker. A proposed amendment is attached.
5. Response:
(a) Re paragraph(i): See response 2(b), under this heading.
(b) Re paragraph (ii):

The cost implications for the Department to have legally qualified persons available to assist the complainant are prohibitive. Empowering the public by way of awareness campaigns together with a collaborative input from NGO’s to inform the public should enable the public to access this form of relief.  Furthermore, a magistrate should already be available after hours to deal with applications of this nature. 



	Clause 3
	1.  Wits:
Clause 3(4) provides for the case where the court does not issue an interim order. The question is raised in what circumstances will a court not issue an interim order, given the provisions of clause 2(5), where there is reasonable belief of harm or imminent harm? 

2.  Triangle Project:

 Provision should  be made in both the Bill and the Domestic Violence Act which would enhance the access of impoverished, rural and marginalised communities to the remedies available though this legislation, inter alia, the costs of serving the protection order as well as the financial burden placed on a complainant who has to travel back and forth to the police station and courts.

3.  WLC:

(i) Clause 3(2)(b) should be redrafted to read:

“(b) harm is being suffered or if the court is of the reasonable belief that the complainant or a related person will suffer harm as a result of that conduct if a protection order is not issued immediately; and".

(ii) It is recommended that the Domestic Violence Act should be amended in accordance with clauses 3(3)(a),(4) and 6(5) of the Bill.  Such amendments will prevent the undue delays often occurring in circumstances where interim protection orders are issued by the court in terms of the DVA and will have the effect of enforcing the implementation of the DVA by SAPS members who often omit to comply with instructions to serve protection orders. 

4.  CCR:

Due to the fact that officers are frequently reluctant to get involved in what they perceive as domestic squabbles, many people currently experience difficulty in having orders served, which have been issued in terms of the Domestic Violence Act. The Centre thus welcomes the requirement of identifying the person responsible for service, as this will ensure accountability. For the same reason the Centre welcomes the provisions of sub-clauses 3(4) and 6(5), which, combined with the penal sanctions, will ensure prompt service.  

5. Tshwaranang Legal Advocacy Centre:

(i) When considering  clause 3 it is important that time frames should be imposed as to when a court should consider an application; or when papers are served. The service process is a major obstacle to women’s access to the DVA’s protection and which will also be applicable to the Bill. However, the Bill, in terms of both interim and final protection orders there is a provision that specifically states whose responsibility it is to serve the protection order, namely the clerk of the court, sheriff or police officer. There is no room to suggest that the complainant should serve the order as has typically been the case within the DVA. It is thus submitted that the DVA should again be amended to support the stronger provisions within the Bill. 

(ii) It is further suggested that if an interim order is not granted the court should accelerate the court date for the issuing of a final protection order so as not to leave the complainant without protection for months at a time.

6. Commission for Gender Equality:
(i) Clause 3(4) : Where there is imminent harm and the return date is far away then it could prejudice the applicant. It is recommended that a return date of not more than 10 days be determined.
(ii) Clause 3(5): This timeframe is an untenable situation because there will be cases where urgent applications may not result in interim protection orders and if it is expressly provided that ten days is the minimum time limit for a return date or reconsideration then this will result in prejudice to applicants who are in need of protection. This will then mean that they will have an extended time to await reconsideration. It is recommended that the timeframe should be not be more than 10 days. 

(iii)  Clause 3(6): A protection order is only effective after it has been served. When one considers the fact that a protection order envisaged in terms of this act is aimed at protecting an applicant from harm, and the respondent has to be served with the order by a clerk of the court, sheriff or a peace officer, then delays may ensue before service is affected. Also, a respondent may avoid service having knowledge that a protection order will only be effective after service. This can lead to prejudice to the applicant. It is recognised that the intention of the subsection is to give effect to the audi alteram partem principle.  Therefore, the interim order should be effective on issuing rather than on service. It is submitted that the only prejudice that the respondent would face is that he or she may not have adequate time to show cause why an interim order should not be made final. However, this may be cured by making an application for an extension to the Court on the return date and the date of service would be used to support such an application successfully. Therefore, the prejudice to the respondent can be mitigated but this is not always the case with complainants who may face threats to their life, freedom or reputation. 

	1. Response
Clause 2(5) is an initial selection process, during which the court makes a decision as to whether or not to entertain an application for a protection order.  During proceedings it may transpire that there is not enough evidence available on a balance of probabilities to grant an interim protection order or that the conduct complained about is not unreasonable, for instance a journalist that acts within the bounds of reasonableness is trying to obtain information from the complainant. In these instances the court may decide not to grant an interim protection order.
2. Response
A provision similar to section 13(2) of the DVA may be considered to provide that the regulations contemplated in clause 16 must make provision for financial assistance by the State to a complainant or a respondent who does not have the means to pay the fees of any service in terms of this Act. This calls for a policy decision.
3. Response
(a) Re paragraph (i): The word "may" in clause 3(2)(b), is indicative of a possibility, which has not been determined yet. The question may well be asked what is the difference between a reasonable belief and a possibility not yet determined. It is submitted that this proposal does not add anything to the current provisions other than putting it in different words.
(b) Re paragraph (ii) See comment regarding a review of the DVA.
4. _____
5. Response
(a) Re paragraph (i): Imposing a time frame within which a court should consider an application may be counter-productive and have the effect of slowing down the consideration of such applications, eg a time period of five days may have the effect that it will only be considered as the day on which the application should be entertained. The same argument will be applicable to the serving of documents.
(b) Re paragraph (ii):

The problem with accelerating the court date for the issuing of a final protection order is that the respondent may be prejudiced, in that he or she will not have adequate time to prepare for the trial, or may not have time to obtain funds to consult a legal representative, among other.

6. Response:
(a) Re paragraph (i) and (ii):

If imminent harm is proved and an applicant is granted an interim order there will be no prejudice as he or she has been granted relief by the court until the return date. If it is not granted it is submitted that the respondent may be prejudiced if too a short a period is given. It should be borne in mind that the applicant could not make out a prima facie case that he or she is being harassed by the respondent, which resulted in no protection order being granted. If a maximum time frame of 10 days is determined the respondent will in fact have a shorter time period to prepare for proceedings in that the documents may only be served upon him or her a couple of days before proceedings. 
(b) Re paragraph (iii):

The rights of the respondent may severely be affected, especially, in light of the fact that a person may be arrested and prosecuted for non- compliance with an order of court of which he or she has no knowledge. Such a provision may be challenged on constitutional grounds.

	Clause 4
	1.  CCR:
Given the reluctance, in particular, of family members to testify against each other, the Centre welcomes the express power to subpoena any person whose evidence would be essential to a just decision. However, the reality is that pursuant to testifying, witness are often ostracised, intimidated and/or abused. The Centre accordingly believes that protection should be afforded to witnesses who have a well-founded belief that their testimony will endanger their safety and or well-being.  To this end, the Centre proposes that an additional clause be inserted after sub-clause 4(1), which requires that the subpoena contains reference to the witnesses’ rights in terms of the Witness Protection Act, 112 of 1998, and that the official serving be mandated to explain the provisions thereof.

2. Tshwaranang Legal Advocacy Centre:

Supports clause 4.

3. Commission for Gender Equality:

Supports clause. 


	1. Response
The proceedings envisaged in the Bill are of a civil nature. The Witness Protection Act, 1998, is only applicable to the following proceedings:

(a)criminal proceedings in respect of any offence referred to in the Schedule to this Act;

(b)proceedings before a commission or a Tribunal;

(c) proceedings under the Inquests Act, 1959 (Act No. 58 of 1959);

(d)proceedings relating to an investigation conducted by the Complaints Directorate; or 

(e)proceedings referred to in Chapters 5 and 6 of the Prevention of Organised Crime Act, 1998.
The Witness Protection Act, 1998, can therefore not be used to provide protection to a witness that is subpoenaed to give evidence in an application for a protection order. 

2. _____

3. _____

	Clause 5
	1. AVUSA:
Clause 5 of the Bill is considered as being problematic in that it fails to give proper effect to the principle of open justice recognised in the South African common law and the Constitution. It is submitted that the provisions in clause 5(1) of the Bill that the proceedings may be closed to the general public or any part thereof, that a person's identity may not be revealed and that the court may order that no information concerning the proceeding might be published, while defensible in some instances, does not take due account of the principle of open justice. Clause 5 should be amended to allow interested parties to make submissions to the court before the court orders that the proceedings should be closed, that the identity of person should not be disclosed or that information concerning the proceedings should not be published, or alternatively once the closure or reporting restriction has come to his or her attention.

Proposed amendment:


"5. (1) The court may, of its own accord or at the request of the complainant or related person, if it is of the opinion that it would be in the interests of the administration of justice that the proceedings in question be held behind closed doors, direct that, subject to an application as contemplated in (5) below — 

(a) the public or any class thereof may not be present at those proceedings or any

part thereof;

(b) the identity or address of any person may not be revealed; or

(c) no information relating to the proceedings be published in any manner whatsoever.


 (2)The court may consider the oral or written submissions of any interested party (including the media) in considering whether to make a direction as contemplated in (1) above.


(1)(3) Where a witness in proceedings under this Act is a child, the court may direct that no person, other than the witness and his or her parent or guardian or a person in loco parentis,may be present at the proceedings, unless that person’s presence is necessary in connection with the proceedings or that person is authorised by the court to be present. 


(4) Nothing in this section limits any other power of the court to hear proceedings in camera or to exclude any person from attending those proceedings.


(5) Any person may apply to the court for an order entitling that person to be present at the proceedings and to publish the identity of any person involved in such proceedings and any information relating to such proceedings.

2. Tshwaranang Legal Advocacy Centre:

Supports clause 5.

3. Commission for Gender Equality:

Supports clause. 


	1. Response:
Although not directly stated, the concerns of AVUSA are to the effect that the media may not be allowed to report on proceedings or may not be able to identify the litigants. 
(a) The general rule is that proceedings should be open (see in this regard sections 34 and 35(3)(c) of the Constitution which require that court proceedings in this country must be public; S v Geiges 2007 (2) SACR 507 (T); Shinga v The State& Another 2007 (4) SA 611 (CC); section 16 of the Supreme Court Act, 1959 (Act 59 of 1959); section 5 of the Magistrates' Courts Act, 1944 (Act 32 of 1944).
* Various enactments are on the statute book that expressly provide that proceedings may under certain circumstances not take place in open court. In this regard see:
- Section 153 of the Criminal Procedure Act, 1977 which provides that if it appears to any court that it would, in any criminal proceedings pending before that court, be in the interests of the security of the State or of good order or of public morals or of the administration of justice that such proceedings be held behind closed doors, it may direct that the public or any class thereof shall not be present at such proceedings or any part thereof. In terms of this section proceedings may further be held in camera if harm may result to a person if he or she testifies at such proceedings or if certain offences are the subject of the proceedings.

- Section 5(2) of the Magistrates' Courts Act, 1944 which provides that a court may, in any case, in the interests of good order or public morals, direct that a civil trial shall be held behind closed doors, or that (with such exceptions as the court may direct) minors or the public generally shall not be permitted to be present thereat.

- Section 56 of the Children's Act, 2005.

* Enactments also exist on the Statute Book that prohibit the publication of certain information relating to court proceedings (see, inter alia, section 154 of the Criminal Procedure Act, 1977).
* The open trial principle was dealt with in S v Mokoena; S v Phaswane 2008 (2) SACR 216 (T). The court came to the conclusion that it is a constitutional imperative that a criminal trial should be held in open court. However, in the judgment it was also accepted that vulnerable witnesses must be protected from public exposure because exposure may endanger their lives or safety or because of discomfort or embarrassment to testify before an audience. The court found this to be particularly true in matters of trauma, sexually sensitive matters where the witness may be exposed to emotional or psychological harm. It is submitted that the same principles should apply to proceedings under the Bill.
(b) The role of the importance of the media in an open and democratic society has been affirmed in Khumalo and Others v Holomisa 2002 (8) BCLR 771 (CC) at paragraphs 22 to 24:

“The print, broadcast and electronic media have a particular role in the protection of freedom of expression in our society. Every citizen has the right to freedom of the press and the media and the right to receive information and ideas. The media are key agents in ensuring that these aspects of the right to freedom of information are respected . . . In a democratic society, then, the mass media play a role of undeniable importance. They bear an obligation to provide citizens both with information and with a platform for the exchange of ideas which is crucial to the development of a democratic culture. As primary agents of the dissemination of information and ideas, they are, inevitably, extremely powerful institutions in a democracy and they have a constitutional duty to act with vigour, courage, integrity and responsibility . . .”.   
In the judgment of Independent Newspapers (Pty) Ltd v Minister for Intelligence Services; Freedom of Expression Institute In re: Masetlha v President of the Republic of South Africa and Another 2008 (8) BCLR 771 (CC) at pages 788 to 789, the following was said:
"I am, however, unable to agree with the submission that a restriction placed on public access to proceedings is only permissible as an exceptional occurrence and that the party seeking to restrict the court record bears a true onus of demonstrating that the restriction is justifiable. The logical consequence of this stance is that all court records may not be restricted except in exceptional circumstances, by a court order after a formal application, on notice to interested parties and after a hearing in an open court. In other words, I accept that the default position is one of openness. My difficulty arises in defining the circumstances in which that default position does not apply. As will become apparent later, I cannot accept the argument that the default position may only be disturbed in exceptional circumstances.

The “exceptional circumstances” standard advanced is inconsistent with the design of our Constitution and the jurisprudence of this Court on several counts. The better approach, I think, is to recognise that the cluster of rights that enjoins open justice derives from the Bill of Rights and that important as these rights are individually and collectively, like all entrenched rights, they are not absolute.  They may be limited by a law of general application provided the limitation is reasonable and justifiable. It is not uncommon that legislation and the common law in this country, and elsewhere in open and democratic societies, limit open court hearings when fair trial rights or dignity or rights of a child or rights of other vulnerable groups are implicated."
In Director of Public Prosecutions (WC) v Midi Television (Pty) Ltd t/a E TV 2006 (6) BCLR 751 (C), the following was remarked:
"[f]reedom of expression however, does not enjoy superior status in our law . . . and needs to be construed in the context of the values of human dignity, freedom and equality enshrined in our Constitution.".

(c) In light of the aforementioned authorities it is submitted that the right of the media to have access to court proceedings is not absolute and may be limited. It is a definite requirement in terms of clause 5(1) of the Bill, that proceedings may only be held behind closed doors "if it is in the interest of the administration of justice". The shortest description of this phrase may be found in Sanderson v Attorney-General, Eastern Cape 1997 12 BCLR 1675 (CC) where it was interpreted to mean “equitable evaluation of circumstances of each case". During this process the court must consider, with reference to all facts at its disposal, whether it is necessary to hold the proceedings in open court or in camera and what the effect of such a decision would be on the conflicting rights and interests of, inter alia, the media which has a right to report on matters, the rights of the complainant or the related person whose privacy or dignity has been impaired or the right of the respondent to have an open trial.
(d) The proposals by AVUSA give a third party who is strictly not part of the proceedings to intervene in those proceedings. These proposals cannot be supported for the following reasons:
* The proceedings intended by the Bill are to afford the complainant an expeditious remedy against harassment. The application whether or not to proceed in camera may delay this requested relief. Especially so in light of clause 14 which provides that any proceedings in terms of the Bill are subject to appeal and review which may have the effect of delaying proceedings for ancillary matters not per se relevant to harassment.  
* The proposed ancillary proceedings may have the effect of secondary harassment or victimization of the complainant in that certain facts about his or her privacy and dignity may come under scrutiny in order to decide whether or not to close proceedings.
2. _____
3. _____


	Clause 6
	1. Triangle Project:

 Provision should  be made in both the Bill and the Domestic Violence Act which would enhance the access of impoverished, rural and marginalised communities to the remedies available though this legislation, inter alia, the costs of serving the protection order as well as the financial burden placed on a complainant who has to travel back and forth to the police station and courts.

2. WLC:

It is recommended that the Bill and DVA be amended to provide for the appointment of a legal representative for the complainant, especially in circumstances where the respondent has employed the services of a legal representative. In addition, where the complainant is economically disempowered and cannot afford to pay for legal representation, the court should appoint a legal aid attorney to represent the client.
3.  Tshwaranang Legal Advocacy Centre:

The same issues raised in respect of clause 3 are applicable to this clause. 

4. Commission for Gender Equality:

Supports clause. 

	1. Response
A provision similar to section 13(2) of the DVA may be considered to provide that the regulations contemplated in clause 16 must make provision for financial assistance by the State to a complainant or a respondent who does not have the means to pay the fees of any service in terms of this Act. This calls for a policy decision. It is, however, submitted that the Bill already aims to enhance access to courts by putting in place a low cost easily accessible remedy that could be used by everyone. The only current similar remedy available is an interdict which is due to its cost implications outside the reach of most people.
2. Response:

The cost implications for government would be enormous and unaffordable. The idea behind the Bill is to make its operation simple so that anyone can apply for it in the magistrates’ courts.  In these instances a court explains their rights to unrepresented parties to enable them to present their case. It is submitted that this may be addressed through regulations that the Minister may make in terms of clause 16 of the Bill. In any event legal aid may be provided by the Legal Aid Board in deserving matters. 
3. Response: 

See clause 3 comment summary 5 and response 5.

4. _____

	Clause 7
	1. Wits:
Clause 7(4)(a) allows the court to not issue a protection or any order if the Complainant is in possession of or in the process of applying for a protection order against Harassment in terms of the Domestic Violence Act, 1998. An application under this Act may be brought due to the fact that the protection order previously received is unenforceable or the process of application is taking too long. It is submitted that this provision would probably prejudice those most in need of this law, i.e. those already let down by it.

2. CCR:

The extended protection to the complainant contemplated in clause 7(2) is welcomed.  However, the reasons for subclause 7(2)(c) are not clear. A concern is raised that the mischief sought to be remedied will not necessarily be achieved by initiating a criminal investigation. 

3. Tshwaranang Legal Advocacy Centre:

Clause 7 (Court’s powers in respect of protection orders). This is largely supported. The following, however, need to be considered:

(i) This Bill does not protect those people who do not know the identity of their harassers. A mechanism should be devised to ascertain the identity of the harasser. Inter alia, that the SAPS should undertake an investigation to determine the identity and whereabouts of the harasser and that the SAPS should periodically report to court on the progress made in the matter.

(ii) Where a cyberstalker is utilising the internet   it is proposed that the relevant sections of the ECT Act be made applicable to the Bill and that a protection order in terms of the Bill must serve as a takedown notice in terms of section 77 of the ECT Act.

4. Commission for Gender Equality :
Clause 7: Clause 7(2) provides that the court may impose additional conditions when granting a final protection order. It is suggested that in order to ensure compliance by the SAPS with the proposed subsection, provision should be made for the Independent Complaints Directorate (ICD ) or a similar unit to oversee such compliance which must report to Parliament and provision should be made for sanctions if there is non-compliance with subsection (2). 

5. Southern African Catholic Bishops’ Conference:

With reference to clause 7(2), welcomes the confiscation of firearms from respondents in appropriate circumstances.


	1. Response:
Clause 7(4)(a) of the Bill is not an absolute prohibition against the issuing of a protection order  where the complainant is in possession of a protection order for harassment or stalking as is intended in the DVA. In such an instance the court has a discretion to issue a protection order. Whether the court will issue a protection order in these circumstances will depend on various circumstances which the court should take into account. It is submitted that a court may decide to issue a protection order as is envisaged by the Bill if the protection order under the DVA is not enforceable or that the application process under the DVA takes too long.
2. Response:
The purpose of clause 7(2)(c) of the Bill is simply to make sure, that if certain facts come to the attention of the court and which point to the commission of an offence, that the matter should be further investigated by the SAPS. The following example demonstrates the use of this provision. A minor applies for an interdict against his coach on the grounds that the coach is harassing him. During the trial it transpires that the coach may have raped the complainant as well as other minors in  the team. Obviously it is in the interest of justice that these allegations be further investigated. Another example:  a complainant requests a protection order against her boyfriend on the grounds that he covertly obtained nude pictures of her which he is distributing to third parties. From evidence it is clear that he used interception devices that are prohibited under RICA. If this is brought to the attention of the SAPS they may investigate the crime of unlawful possession of interception devices.
3. Response:
(a) Re paragraph (i): The proceedings envisaged in the Bill are of a civil nature. In civil litigation if the respondent is not identifiable and his or her whereabouts are not known it is difficult to proceed against such a person. It is not the duty of the SAPS to investigate civil matters on behalf of a complainant or to trace a wrongdoer. This will severely overburden the resources of the SAPS. However, if the harassing conduct amounts to an offence the SAPS must come involved as a matter of course and they will investigate it as a crime and information obtained during such information may be used to identify the harasser.
Re paragraph (ii): The ECT Act already has a procedure to deal with unlawful activities. That procedure should in general be followed. However, the court may through clause 7(2) impose such conditions as may be necessary to provide for the safety and well-being of the complainant. In terms of this clause an electronic communications service provider may be ordered to take down or block access to the unlawful material. If the electronic communications service provider does not respond to this order it will amount to a contravention of clause 15(1)(a) of the Bill. 
4. Response:
This suggestion does not take clause 15(1)(a) into account which criminalises non compliance with any order made by a court in terms of clause 7(2). It is thus not necessary that the ICD should oversee compliance with clause 7(2), since it can be dealt with otherwise. 

5. _______



	Clause 8
	1.  WLC:
(i) Section 8(5) of the Bill should be amended to define "imminent harm" in order to guide the SAPS when to arrest a person.

Proposed definition:

““imminent harm” means mental, psychological, physical, economic harm, damage to property and/or any other manifestation of harm that is reasonably likely to ensue or is about to ensue as a consequence of harassment as defined in below should the Respondent not be arrested immediately;”

(A similar amendment is proposed to the DVA.)

(ii) Clause 8(6) should also be taken up in the DVA, in that a member of the SAPS must also inform a complainant of the right to lay a criminal charge and how to lay a criminal charge if a provision of a DVA protection order is contravened.

2.  Tshwaranang Legal Advocacy Centre:

Supports the clause.

3.  Commission for Gender Equality:

Clause 8(6): A failure to advise the complainant of his or her right to lay a criminal charge and  how to lay such charge should be regarded as misconduct and a special provision to this effect should be inserted in the Bill.


	1. Response:
(a) Re paragraph (i): In light of previous submissions received on this aspect, clause 8(5) was redrafted to provide guidance to determine whether a complainant has suffered "imminent harm". The circumstances included in the Bill are more descriptive than the proposed definition and gives a better guidance to members of the SAPS to determine when imminent harm is being suffered by the complainant. 

(b) Re paragraph (ii): As noted above the Bill cannot be used as the vehicle to review the DVA and bring about amendments.  Only consequential amendments can be brought about to bring the DVA in line with the Bill.
2. _____
3. Response:
It is submitted that this matter should be addressed through the policy directives that will be issued by the National Commissioner of the SAPS in terms of clause 17(2) of the Bill which, as a matter of course, will take up the obligations imposed by the Bill on members of the SAPS. In terms of clause 17(4) the policy directives must provide that adequate disciplinary steps will be taken against the SAPS who fail to comply with these directives.


	Clause 9
	Tshwaranang Legal Advocacy Centre:

Supports the clause.


	_____

	Clause 10
	 Tshwaranang Legal Advocacy Centre:

Supports the clause.


	_____

	Clause 11
	 Wits:
Clause 11(2) provides that there is no specific minimum period required in relation to a court’s jurisdiction where the complainant resides or works, temporarily or permanently, in the area of jurisdiction. Inquiries are made relating to the situation where it is the respondent’s residence or workplace (subsection 11(1)(b) or the place where the cause of action arose (subsection 11(1)(c)), and whether there is a minimum period required for jurisdiction and what is that minimum period?

	 Response:
The intention of clause 11(1) read with clause 11(2), is to do away the precedent set in Ex parte Minister of Native Affairs 1941 AD 53, where it was decided that the time period of which a person may reside, carries on a business or is employed at a specific place is one of the factors to be taken into account to determine jurisdiction.  It is, however, submitted that clause 11(2), should be amended by the insertion after the reference to paragraph (a) of the following words:
"or (b)". 
Similar interpretations are relevant to determine the jurisdictional vesting conditions in respect of the respondent.  No time period is relevant in respect of clause 11(1)(c).

	Clause 12
	 Tshwaranang Legal Advocacy Centre:
This clause is supported. However, it is submitted that a similar provision to the DVA be inserted that makes provision that regulations must be made to make provision for financial assistance by the state to a complainant or a respondent who does not have the means to pay the fees of any service in terms of the Act. The service of documents through the sheriff is faster and more efficient than service through the SAPS.
	 Response: 
Section 13(3) of the DVA makes provision for assistance by the State to a complainant or respondent who does not have the means to pay the fees for the service of documents. Section 16 of the Bill empowers the Minister to make regulations. It is submitted that this aspect may be provided for by means of regulations in light of the wide empowering provision of clause 16(1)(c). 

	Clause 13
	 Tshwaranang Legal Advocacy Centre:

Supports the clause.


	​​​​​​​​​
_____

	Clause 14
	 Tshwaranang Legal Advocacy Centre:

Supports the clause.


	_____

	Clause 15
	1. AVUSA:

There is no fault standard set out for the violation of a protection order, so there is strict liability, whilst mens rea should be required.
2.  CCR:

The potentially onerous penalties prescribed by clause 15 for contravening the provisions of sub-clause 7(1) are welcomed. However, the penalties so contemplated are too onerous for the contravention of obligations imposed in terms of sub-clause 7(2). It is proposed that sub-clause 15(1) be amended to refer only to contravention of the prohibitions, conditions, obligations or orders imposed in terms of section 7(1) and that sub-clause 15(2) be amended to include failure to comply with the provisions of sections 7(2)(a),(b) and (c).

3.Tshwaranang Legal Advocacy Centre:

Supports the clause
	1. Response:
The general rule in the interpretation of penal provisions is actus non facit reum nisi mens sit rea (culpability is a requisite for criminal accountability).
In S v Arenstein 1964 1 SA 361 (A) at 365C the court remarked the following with regard to culpability as prerequisite for criminal accountability:

"The general rule is actus non facit reum nisi mens sit rea, and in construing statutory prohibitions or injunctions, the Legislator is presumed, in the absence of clear and convincing indications to the contrary, not to have intended innocent violations thereof to be punishable.".

See also Ex parte Minister of Justice: In Re R v Nanabhai 1939 AD 427 at 429.
In  S v Coetzee 1997 1 SACR 379 (CC) at 442h-I, (a minority judgement of the Constitutional Court), the following was said:

"As a general rule people who are not at fault should not be deprived of their freedom by the State …. Deprivation of liberty, without establishing culpability, is a breach of this established rule".
CR Snyman: Criminal Law Fifth Edition at page247-8: 

" The rules for determining whether a statutory provision creating a crime which is silent about culpability should nevertheless be interpreted as requiring culpability, are the following: As a point of departure one must presume that parliament did not intend to exclude culpability, unless there are clear and convincing indications to the contrary. Such indications may be found in -
(a)
the language and context of the provision;
(b)
the scope and object of the provision;

(c)
the nature and extent of the punishment;

(d)
the ease with which the provision may be evaded if culpability were required; and

(e)
the reasonableness of holding that culpability is not required.

There is in addition the general rule that a court will not lightly assume that the legislature intended to exclude culpability.".

In light of the above authorities there can be no inference that clause 15 imposes strict liability. 

2. Response:
In terms of clause 15(1) of the Bill a person is guilty of an offence if any order imposed under clause 7 is contravened. Such contravention is punishable with a fine or imprisonment not exceeding five years. The specific orders mentioned in 7(2)(a) to (c) of the Bill relate to the functions of members of the SAPS and are distinguishable from the other orders that may be made by the court in terms of clause 7(2). On the one hand it may be arguable that compliance with these orders are necessary for the proper functioning of the Bill in that it relates directly to the safety and protection of the complainant or his or her property. On the other hand it may be argued that non-compliance with such orders should be treated as misconduct or that the ordinary penalties for not complying with a court order (contravention of section 106 of the Magistrates' Courts Act, 1944 (Act 32 of 1944), which is a fine or imprisonment not exceeding 6 months) should be applicable. This calls for a policy decision.
3. ______


	Clause 16
	Tshwaranang Legal Advocacy Centre:

Supports the clause.


	_____

	Clause 17
	1.  Triangle Project:
A sanction should be put in place to prohibit the police, the prosecuting authorities and the court from exposing victims from marginalised groups to secondary victimisation.

2. Tshwaranang Legal Advocacy Centre:

Supports the clause. The following recommendations are, however, made:

(i) Guidelines circulated to the SAPS on how to deal with complaints involving children who were being stalked should be elevated to National Instructions.

(ii) National Instructions be drafted that specifically deal with cyber harassment. 

(iii) SAPS, prosecutors, magistrates and other key persons should receive training, in which the Department of Communication should be involved, in stalking law provisions and evidentiary requirements; identifying and monitoring stalking incidents; assessing the potential danger posed by a suspected stalker; and assisting stalking victims.

(iv) Risk assessment guidelines should be compiled with a view to identifying immediate safety concerns, which include threats of violence, threats of suicide or a history of mental illness of the alleged stalker.
(v) The DOJ&CD should on an annual basis, table a report in parliament detailing the number of protection orders applied for, granted and made final in terms of both this Bill as well as the DVA in order to enable assessment. 

(3) Southern African Catholic Bishops’ Conference:

Clause 17(2)&(3) regarding the issuing of instructions and directives to members of the SAPS and clerks of the courts, respectively, are welcomed. It is urged that sufficient funds be made available for training.


	1. Response
The policy directives that may be issued in terms of this of this clause may deal with secondary victimization if necessary. The sanctions envisaged by clause 17 are disciplinary steps if a police official or prosecutor does not comply with these directives.
2. Response
(a) Re paragraphs (i) and (ii): It is submitted that the issues will be dealt with during the implementation of the Bill.
(b) Re paragraph (iii): In general, due to the similarity of the Bill to the Domestic Violence Act, 1998, it is submitted that minimum training for magistrates will be required regarding procedural aspects. This should also apply to clerks of the courts. Justice College has indicated that it does provide extensive training, on a centralised and decentralised basis, to magistrates and clerks of the courts on matters relating to the Domestic Violence Act, 1998, and that training regarding the Bill will also be included in such training sessions due to the similarity of the respective legislation. It is submitted that various Acts administered by the Department of Communications may have a bearing on so called cyber harassment, inter alia, the Electronic Communications Act, 2005 (Act 36 of 2005), the Electronic Communications and Transactions Act, 2002 (Act 25 of 2002) and to extend the obligations of the Minister of Communications under RICA are relevant to harassment and that Justice College may make use of the expertise of the DOC in providing the necessary training.
(c) Re paragraph (iv): These aspects may receive attention during training of magistrates and police officials.
(d) Re paragraph (v): This information is obtained by the National Operations Centre of the Department. Assessment on the functioning of legislation is usually done at Departmental level. 
3. Response:
See paragraph 2(b), above.


	Additional considerations
	
	

	Identity of respondent/ Cyberstalking
	1. Triangle Project:
A provision is proposed which will allow the police to investigate harassment in situations where the complainant cannot identify the alleged perpetrator’s name and precise location or address. 

2.  Women'sNet:

(a) The Bill assumes that the accused person is known to the person who is being harassed. This is often not the case, and must be accounted for in the Bill.

(b) In circumstances where a person is being harassed via electronic media, a protection order is being granted and needs to be served on a person whose whereabouts are not known it is suggested that the Bill should include an emergency application which can be brought before a court that will compel an electronic communications provider to disclose the whereabouts of the harasser.
3.  Commission for Gender Equality:

Harassment via the electronic media is not dealt with adequately and provisions should be included in the Bill to trace cyberstalkers.
	1. Response:
If the conduct complained about does not amount to an offence the police should not be involved. The remedy provided for in the Bill is civil in nature.  If a defendant or respondent is not identifiable and his or her whereabouts are not known it is difficult to proceed against such a person in civil litigation. Furthermore, if such a function is assigned to the police it will severely overburden the resources of the police whose primary function is to investigate crime. If the conduct amounts to an offence the police can in terms of section 41 of the CPA investigate the matter. For this reason it is submitted that the SAPS should not be involved in determining the location and address of the alleged perpetrator.

2 and 3 Response:
With reference to comment 2 and 3, it is submitted that in the event of harassing by means of electronic media, the Committee may consider introducing amendments to the Bill that specifically deal with measures to determine the identity of the respondent. As has been indicated in the response, section 205 of the Criminal Procedure Act, 1977 (Act 51 of 1977), and to an extent the RICA (Act No 70 of 2002), may be used to determine the identity of a respondent. These two Acts may, however, generally only be used when a crime is or has been committed (RICA is only applicable to serious crimes (see the Schedule to the Act)). It is submitted that a provision similar to section 205 of the CPA, should be considered (see the attached proposed amendment). 
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