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1. Introduction
”I was in the waiting room at the Blikkiesdorp Health Clinic in the morning with my grandchild awaiting treatment. There was a man there as well who was stabbed awaiting treatment. I was worried for my grandchild and tried to shield him from the sight. The man died there waiting to get treated. He died there waiting in front of my grandchild. After this time, I never returned to the Blikkiesdorp Health Clinic and have no choice but to go to Observatory Hospital.” – Woman surveyed at Blikkeisdorp, Delft - May 2010

”We live in a society in which there are great disparities in wealth. Millions of people are living in deplorable conditions and in great poverty. There is a high level of unemployment, inadequate social security, and many do not have access to clean water or to adequate health services. These conditions already existed when the Constitution was adopted and a commitment to address them, and to transform our society into one in which there will be human dignity, freedom and equality, lies at the heart of our new constitutional order. For as long as these conditions continue to exist that aspiration will have a hollow ring.”

The purpose of the 1996 South African Constitution
 was to be transformative in moving from the past atrocities to the new democratic dispensation. The incorporation of civil and political rights was paramount in attaining this goal – eradicating discrimination and inequality would empower the black and coloured majority who previously faced political suppression. 

Equally important was the incorporation of economic and social rights
 which is given effect in the 1996 South African Constitution under Chapter 2 of the Bill of Rights. However, 14 years into democracy, rights to housing, health care, food, water, social security and basic education are still elusive for many. The overall purpose of incorporating these rights was to end economic and social injustice. Establishing what exactly these rights entail and mean has been difficult on a judiciary, executive and legislative level. This has led to ongoing difficulties with enforcement resulting in what we consider an inadequate fulfilment of economic and social (hereinafter referred to as ’ESR’) rights. 

This submission is in part investigatory in nature, depicting the conditions and realities which the members of the Lavender Hill, Delft, and Diep River communities face in the access of water, health care, and social assistance as guaranteed under Section 27 of the Bill of Rights. In order to supplement our quantitative and qualitative research, this paper aims to substantiate elements of its arguments and independent research within an academic context. It is without question that the fulfilment of ESRs has been a much discussed and explored topic, thus it only seeks to focus on three of the above-mentioned ESRs. 

When considering the challenges associated with fulfilling ESRs, there are two core problems of focus, which this paper will review and consider in detail. The first obstacle can be the challenges associated with the ‘separation of powers’ within the newly formed democratic state of South Africa. For the purpose of this paper, we shall consider that the rule of law requires the three major functions of state, the legislative, the executive and judicial to be exercised by independent bodies. Despite the bodies functioning independently, there needs to be mutual co-operation in order to deliver an effective service. This will entail the challenges the judiciary has faced with vagueness in establishing a ’minimum core’ of what the conditions and thresholds are for finding an infringement of an ESR. We shall consider these challenges in section 2.1 below, as well as reviewing how they have emerged within relevant case-law to date (section 1.4).

Secondly, a strong perception exists of civil/political rights as a bundle of rights that are given higher priority over ESRs. Contesting this perception is paramount to attaining the fulfilment of ESRs. 

The above represents the problems with fulfilling ESRs. Following from this we will turn to discussing the specific problems observed in communities along with recommendations for their solution. Afterwards we will provide our main recommendations (section 4) which will entail an objective review of the past and current findings of the South African Human Rights Commission (SAHRC).  These will not only provide an insightful guide of past challenges, but also help to understand the role of the SAHRC and how it can help to eradicate social and economic injustice in South Africa.

1.1 Aims and Objectives of this report
· To critically review the South African Constitution of 1996 with respect to Chapter 2 (Bill of Rights), Section 27

· To conduct surveys on the conditions in Lavender Hill, Diep River and Delft in relation to the fulfilment and enjoyment of:

· The right to access to water;

· The right to access to health care and;

· The right to access to social assistance.
· To understand if there is a correlation between the actual progression or lack of progressive realisation of the said rights and the socio-economic circumstances of people living in the surveyed areas

· To highlight the key obstacles/issues facing the people living in the surveyed areas
· Propose recommendations on tackling the obstacles by 

· Recognising the academic concerns relating to the judicial aspects of enforcing these rights.
· Recognising proposals presented by the South African Human Rights Commission.

· Recognising the testimonies and concerns raised by the members of these communities.
1.2 Method of research

In the interest of compiling an effective report, we found it imperative to steer away from relying solely on the academic perspective, and aim to highlight the realities of Lavender Hill, Diep River and Delft. This required conducting a total of 108 surveys in these communities on the access to water, health care and social assistance. Whilst the academic perspectives enriches our knowledge in comprehending the challenges facing governmental policy and judiciary involvement, the ground research carried out at these communities reveal the practical problems in fully realising ESR. This chosen method of research serves to strengthen our arguments, and enable new issues and solutions to surface, directly from the South African population.
In our selection, we were interested in focusing on three communities which represented three different levels of income. In our surveys, Diep River, Lavender Hill and Delft represent the service conditions in an upper-middle class, lower-middle class and lower class community respectively. This serves as a useful indication of the level and quality of service delivery in these areas with respect to the level of income. These locations were also chosen in light of demonstrating the variation of service delivery across different racial groups. 

For the purpose of this paper, we took a combined approach to the empirical research, using both quantitative and qualitative approaches. We took this approach in order to ensure that we had sufficient data to conduct an effective analysis, but at the same time, not restrain our research to the issues we had already identified and outlined. The benefit of this approach is apparent in responses such as complaints about long waiting times and staff shortages. The preference for the combined approach has allowed us to gain greater insight and understanding into the reasons for dissatisfaction, instead of relying on unadorned statistics on dissatisfaction levels.

While this approach has given us access to case studies/examples, there are limitations to our approach. For example, not every interviewee felt comfortable answering all of the highly personal and sensitive questions, such as ‘what is your race’, and ‘what is your residency type’. In some cases it was clear that people were uncomfortable in sharing their need to access social assistance, considering it failing on their behalf. 
In these circumstances, we have aimed to show a balanced view of the people who did give us sufficient information, whilst observing some of the challenges and issues through the qualitative approach. This can mean, however, that certain portions of our statistics are not as ideal in nature as we would wish.

It is important to consider that the use of qualitative data is an inductive approach, and therefore the analysis does reflect the design of our inquiry. For the purpose of this study, our approach was to focus upon areas where the units of analysis would potentially be more predisposed to requiring social assistance or using public health care. By selecting historically disadvantaged areas (Lavender Hill and Delft) and newly developed areas that were occupied by previously disadvantaged individuals currently receiving limited NGO assistance, we were able to have greater insight into the challenges associated with the delivery of ESRs than if our selection had included wealthy areas where neither social assistance, water, nor access to public healthcare are required.

1.3 Drafting History and International Context

It is important to look at the origin of Section 27 due to the relative uniqueness of its inclusion in a constitution. This uniqueness can be attributed to two main factors: the drafting of a constitution that incorporated elements of international agreements in the era following the UN Declaration of Human Rights, and the heritage of the African National Congress (ANC)’s promises of such rights during the apartheid era. This history should allow us to consider whether the modern realisation of these rights lives up to the spirit and purpose in which they were intended.

On 2nd February 1990, President F.W. De Klerk made a landmark speech unbanning the ANC and promising a new Bill of Rights, mentioning in the same speech programs to increase access to basic resources for all.
 In November of the same year, the ANC released a draft Bill of Rights for public discussion, containing the key provisions of Section 27 as justiciable rights.
 The 1993 Interim Constitution of South Africa, negotiated during the years 1991-1994 by the Convention for a Democratic South Africa (CODESA) and the Constitutional Court, was silent on the issue of ESRs, and it was left to the Constitutional Assembly, formed after the 1994 elections, to draft the full constitution.

The Assembly was bound by a two-thirds majority rule for adoption of text, creating difficulties in establishing ESRs as strong as those in the Freedom Charter (see below) or 1990 draft Bill of Rights. This was largely due to conflict between those holding optimalist and minimalist legal opinions.
 Briefly, the minimalist argument suggested that given the potential difficulties in enforcing secondary rights (broadly, positive rights involving resources), their inclusion might undermine more basic rights. This was due to a fear that if separation of powers or resource issues prevented ESRs from being enforced, precedents would be set that would weaken other constitutional rights.
 The SAHRC lobbied strongly for robust, justiciable ESRs in Section 27 as part of a wider national NGO effort, while the more minimalist Law Commission argued for the right to protection against infringement of ESRs as more realistic.
 The "flexible"
 compromise found reduced the strength of Section 27 provisions by introducing the phrase "progressive realisation" and using deliberately vague language on what constituted "reasonableness". This ambiguity had difficult implications, as we shall later examine in Section 1.4.
The constitution was signed into law on 10th December 1996. The final text of Section 27 states the following:

 1: Everyone has the right to have access to a. health care services, including reproductive health care; 

b. sufficient food and water; and 

c. social security, including, if they are unable to support themselves and their dependants, appropriate social assistance. 

2: The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights. 

3: No one may be refused emergency medical treatment. 

Sections 7(2) and 8(1) reinforce these rights by stating, respectively:

The state must respect, protect, promote and fulfil the rights in the Bill of Rights.

The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of state. 

This, along with section 3(2) of the founding provisions which states that all citizens are equally entitled to the rights enshrined in the Constitution, reaffirms the duty of the state to provide ESRs without exception. 

To understand the context of Section 27, we must look at how international obligations on ESRs affected the drafting and application of it, one of the only constitutions to be drafted in consideration of the Universal Declaration of Human Rights and the post- Second World War international liberal consensus. There are three primary international conventions affecting South Africa’s obligations pertaining to ESRs.

Firstly, the Universal Declaration of Human Rights provides in Article 25:

  “Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.” 

Although this Declaration, owing to its very nature, is not justiciable or binding, after the signature of the Declaration by South Africa, and following apartheid, the SAHRC felt that this language should be reflected in the Constitution, and so is an important interpretative source.
 The Declaration is also an important foundation for further UN conventions on ESRs. These include the 1966 International Covenant on Economic, Social and Cultural Rights, signed (though not ratified)
 by South Africa on 3rd October 1994, which includes Articles 9:

The States Parties to the present Covenant recognize the right of everyone to social security, including social insurance.

Art. 11.i:

 The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent.

Art. 12.i:

The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 

These provisions, while deliberately left open in terms of their applications, are comfortably incorporated by Sections 26 and 27 of the Bill of Rights. The phrase “continuous improvement” from the ICESCR parallels the “progressive realisation” phrase in Section 27.ii, although there has been legal debate on the discrepancy between the use of “appropriate” in the ICESCR and “reasonable” in Section 27.
 This incorporation makes the South African Constitution groundbreaking in that it attempts to absorb international human rights at a national level, and so questions of enforceability are to some extent test cases.

It should be noted that the provisions in the ICESCR are monitored by the UN Committee for Economic, Social and Cultural Rights (CESCR), whose general comments are “authoritative if not legally binding.”
 To date, 21 general comments have been issued, including  19: The right to social security (2008), 15, the right to water (2002, and 14, the right to the highest standard of health (2000).
  On a less formal level, the guidelines set out at conventions such as the Maastricht Guidelines of 1997, the Limburg principles of 1986 and the Bangalore Declaration of 1995 all provide interpretations on the implementation of ESRs.

However, as Brand notes, for these developments, the absence of case law from other domestic jurisdictions is “problematic”, and the CESCR does not have an individual complaints mechanism, thus interpretations the committee gives to the provisions are not developed in the context of concrete disputes. The absence of actual enforcement of norms developed by commission’s means little attention has been devoted to separation of powers issues that arise at domestic level in the enforcement of court orders with respect to ESR. These dilute the usefulness of international norms as interpretive sources for socio economic rights at a domestic level
. 

Finally, the strength of the international obligations is demonstrated by section 39.i of the Bill of Rights, stating that 

“1.
When interpreting the Bill of Rights, a court, tribunal or forum ​[ ...]

b. must consider international law; and 

c. may consider foreign law.”

The South African Constitutional Court has since ruled that these provisions include treaties not ratified by South Africa and decisions from European and American regional systems.

For example, legal rulings that could be considered by South African courts include the German constitutional court's ruling in the  Milk and Butterfat case
, 1965, which insulated state action on basic resource rights against freedom of competition claims, or the Canadian Eldridge vs British Columbia (Attorney General) 1997
 case ruling on equality of treatment under state healthcare provision.
 Statutes such as The European Social Charter 1961, and the Additional Protocol to the American Convention of Human Rights in the area of economic, social and cultural rights are other foreign law instruments that may feasibly be considered when adjudicating on Section 27 rights.
 

On a regional level South Africa is party to The African Charter 1981, ratified by South Africa 9th July 1996. Article 16.i closely mirrors the earlier provision of the ICESCR:

 Every individual shall have the right to enjoy the best attainable state of physical and mental health.

Note that both the African Charter and the ICESCR were signed by South Africa before the constitution was finalised, and so to some extent the inclusion of Section 27 was an incorporation of previous commitments.
Given the considerable influence of international law in the drafting of and rulings on Section 27 rights, it is important to note that they derive heritage from South Africa itself, and the long-standing social-democratic policies of the ANC.  They can be considered to have their roots in the 1955 Freedom Charter in the clause entitled: There Shall be Houses, Security and Comfort!  including the phrases:

All people shall have the right to live where they choose, be decently housed, and to bring up their families in comfort and security;

 ...food plentiful and no-one shall go hungry;

A preventive health scheme shall be run by the state;

Free medical care and hospitalisation shall be provided for all, with special care for mothers and young children;

The aged, the orphans, the disabled and the sick shall be cared for by the state

These provisions did not enter the Constitution in their original form, having been softened from a political manifesto to a realistic Bill of Rights. Nevertheless, when considering the context of Section 27, we must see these historical promises as the most powerful native South African influence on the rights provided. We will further examine how well the promises have been fulfilled.
1.4 Relevant Case-Law

The primary purpose of this section is to highlight the three leading cases which explicitly make reference to Section 27. 

The cases will be reviewed in chronological order, with discussion of the implications and challenges each individual case presents, in consideration of the idea that “a constitution that pretends to guarantee rights which cannot be judicially enforced should not be considered a serious legal document.”
 
Soobramoney v Minister of Health, Kwa Zulu-Natal
 in 1998 (hereafter “Soobramoney”). 

In consideration of the facts, the claimant was suffering from both ischaemic heart and cerobro-vascular disease which constituted a terminal condition. He was also in the final stages of chronic renal failure and thus required dialysis two or three times a week to stay alive. Due to a lack of resources at Addington Hospital, medical criteria prioritized patients whose conditions could be remedied by dialysis over those whose conditions are irreversible. A reversible condition was determined as someone was eligible for kidney transplant. To be eligible for a kidney transplant, the patient must be ‘free of significant vascular or cardiac disease.’ Soobramoney was thus determined ineligible for kidney transplant and refused access to the dialysis programme.

The claimant brought his case to the South African Constitutional Court (SACC) arguing that when read together with the right to life in S.11, the State was obliged to provide ongoing renal dialysis. The court dismissed his claim on the basis that the situation was not an emergency calling for immediate remedial treatment but rather a deteriorating, ongoing state of affairs due to Soobramoney’s failing renal functions. 

Soobramoney is relevant as the court also considered the claim under S.27(1)(a) – the right of access to healthcare services, within available resources; and S.27(2) – the state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of the right. 

The court accepted that since the State does not have the economic resources to provide sophisticated health care to all those who need it, the available resources were allocated in a rational manner and there was found to be no constitutional violation. 

Soobramoney highlights two key challenges: First, the difficulties associated with the separation of powers which results in limited implementation/realization of socio economic rights (see section 2.1). Secondly, the challenges associated with fulfilling ESRs as a result of an inability to meet funding and adequate resource requirements. 

The Constitutional Court acknowledged that ESRs “must at the very minimum…be negatively protected from proper invasion…the state is obliged to take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of [the] rights.”
 How this obligation is translated practically in the lives of South Africans has yet to be defined clearly by the law or the courts. The surveys we conducted reveal the difficulties of realizing these rights uniformly across society (see section 3). 
The Government of the Republic of South Africa v Grootboom
 (hereafter “Grootboom”).

In consideration of the facts, a group of indigent people brought an action under S. 26. The group was living in appalling circumstances and decided to move out, subsequently occupying someone else’s land. They were then evicted and left homeless. 

The court found the measures of the provincial government to provide systematic housing over a period of time unreasonable; particularly considering the absence of contingent provisions for temporary shelters for the homeless and destitute. The court thus focused on the reasonableness of the programme of the legislative and executive authorities and the manner in which the programme is implemented rather than mere rationality and good faith as seen in Soobramoney. Grootboom states that “the court is willing to enforce a socio-economic right even in the face of budgetary constraints.”

This ruling reflects a positive component to the negative duty on the State to protect citizens against invasion. A clear example of a negative violation of the right to housing in international jurisprudence is “the creation of homelessness by forcibly evicting squatters without providing alternate accommodation.”
 Thus in this case, the court chose to take a purposive approach to the doctrine of the separation of powers whereby the court is allowed discretion to evaluate the reasonableness of the implementation of socio-economic rights. Legislation invariably has to be supported by appropriate policy through the Executive branch which is then interpreted by the Judiciary, resulting in a system of accountability. Courts thus can require the state to give an account of its progress in implementing socio-economic rights, requiring the state to justify its choice of means of implementing such rights to the public.

Several European constitutions expressly involve provisions which require the state to fulfil the role of providing a just socio-economic political system.
 In this manner judicial decisions have been seen to directly impact the development of legislative policy through constitutional interpretation and implementation. 

It should also be noted that unlike Soobramoney, where an individual was demanding treatment, the persons in Grootboom were a ‘vulnerable group’ needing very rudimentary housing assistance. Therefore, it could be that the budgetary adjustments were justified in Grootboom as the court could see a clear way to assist the group unlike in the case of Soobramoney. 
Subsequently, although Grootboom laid a foundation for judicial evaluation on the principles of reasonableness, progressive realization and the availability of resources, it raises key questions, that as yet, this paper considers un-answered:

1. Principally, what structures are implemented to bridge the gap between the existing policies and provisions on socio-economic rights with the stark reality of how socio-economic rights are actually distributed within society?

2. In other words, is there a balance between the goals and means? Are judicial decisions being made in a vacuum or does a clear framework exist for the implementation of socio-economic rights?

3. What must be reassessed for the constitutional promise of the progressive realisation of socio-economic rights to be actualized for all South Africans? 

Treatment Action Campaign and Others v Minister of Health and Others
 (hereafter “TAC”).
In TAC Botha J ruled that the state had to provide the drug nevirapine to all pregnant women by virtue of a health plan. The Constitutional Court rejected a phased implementation programme suggested by the State because it would be discriminatory and cause inequality by denying access to those who found themselves out of the scope of the implementation sites. It was held that when a policy does not satisfy the needs of a “significant segment of society” 
 it falls short of its constitutional obligations and is no longer reasonable. 

The state appealed stating this finding constituted a violation of the doctrine of the separation of powers and this was subsequently unanimously rejected by the Courts; illustrating that the Court will hold the government to its constitutional obligations.
 The Court further held that the judiciary will be obligated to make orders which alter policy in the case that the provisions of the Constitution are being infringed. Thus it would not equate to a violation of the doctrine of the separation of powers since it operates within the South African constitutional paradigm. 

Although this case demonstrates a more assertive front from the SACC in the implementation of ESRs, it also hints at an emerging trend. In both TAC and Grootboom the applicants were either an organization or a large group of people. Does this mean that an individual filing a claim for the implementation of their constitutional rights will nearly always be rejected by the Courts? There is still significant uncertainty as to the threshold requirements needed to appear successfully in court with a S.27 claim.

What then becomes of those who do not have the means or ability to access such organizations or to organize themselves? Are socio-economic rights then a collective right versus an individual right? The individual appears to be disregarded in the interest of the nation. Our survey results (see section 3.2) demonstrate a marked divide between those able to access and act upon their ESRs and those who are not able to.
Apart from these three foundational cases, two other cases worth citing are Khosa and Others v Minister of Social Development and Others
 (hereafter “Khosa”) and Mazibuko and Others v The City of Johannesburg and Others
 (hereafter “Mazibuko”).
In Khosa the court found that the impugned legislation excluded permanent residents from the scheme for social security. The exclusion was found to limit their rights in a manner which affected their dignity and equality, both founding and fundamental values of the Constitution. 

Permanent residents were also deemed to be a ‘vulnerable’ group of people to which the state had the duty to provide assistance. Furthermore, the court provided some structure on how to determine the reasonableness of a particular provision. They stated judicial evaluation of a provision should begin with outlining the purpose of the provision and then a consideration of the impact of exclusion from the provision. Thus again we see the judiciary taking a more purposive approach to the interpretation and implementation of constitutional rights.    

In Mazibuko, the claimants filed a claim under Section 27(1) after the state limited the dispensing of water per household in an attempt to reduce the amount of unaccounted and wasted water usage. The new provision allowed each household 6 cubic meters of water, after which more water could be purchased using water credits. The court held this limitation to be unconstitutional as it constituted a gross deprivation, particularly to the impoverished claimants. 

Mazibuko demonstrates that a fundamental right will be interpreted by the judiciary in conjunction with the values of the Constitution, thereby establishing whether the positive law entrenches the particular fundamental right or not. 

The purpose of reviewing the relevant case law to date is two fold, one it demonstrates that South Africa is progressive in that cases relating to the realisation of ESRs have been brought to the SACC and ruled on, however, it also serves to demonstrate how very few cases have been brought to the courts. The outcomes of these cases can also be so vastly variable. Although this paper recognises the importance of the SACC to rule on a case by case basis, we recognise that currently there is a lack of clarity/true consistency to their approach, which could suggest that the SACC operates within a vacuous framework of ESRs, a challenge which academics argue is related to issues arising from the separation of powers, and the inability of the courts/government to take accountability for the understanding of the ‘minimum core’ of rights.

2. Problems arising in fulfilling ESRs

In this section we provide a critical discussion of the obstacles facing the fulfilment of ESRs. We find it imperative to discuss not only the importance of our recommendations, but also to highlight the status quo. We will first discuss the issue of the doctrine of separation of powers and second address the priority issues associated with civil/political rights and ESRs.  

2.1 Separation of Powers

The South African Government is based on the principle of the division of powers among three branches. The judiciary thus has the role of interpreting and enforcing laws, but is not entitled to make executive decisions. The judges are trained to apply legal principles, not to evaluate the complex polycentric question of social policy. There is an ongoing debate as to whether they have the relevant competency to evaluate the decision-making
.

The problem resulting from this strict division of labour is inefficiency in the application of laws. If the judiciary is on one hand entitled to ensure that laws are enforced, it cannot on the other hand, overtake the role of the executive and force it to change a policy. The application of a law requires the Court to direct the way in which the government distributes the state's resources, especially if the law is vague in itself (see below paragraph). However, by doing this, the Court is acting outside of its judicial function. The Court is bound by section 7(2) of the Constitution to ensure that the Bill of Rights be protected and fulfilled. Because the ESRs are positive rights, the government is obliged to do as much as it can to make sure these rights are fulfilled.
 However, if the Courts do not intervene in the enforcement of policy, the result is a lack of guideline on how to establish the right to water, health care or social assistance. If the Court does not provide any thresholds or basic requirement to succeed to adequately provide ESRs, Section 27 will remain as it is, i.e. a general statement on every citizen's right to water, education, health care and accommodation. In other words, it must also make sure that the ESRs are protected and fulfilled. 
 Ultimately, the Courts only act on a case-by-case basis, releasing a judgment on how much water should be allocated to a certain group, after the Court determines that their right to water has been violated. Even if the Courts set a precise threshold in specific situations, they do not permanently define the rights of Section 27. Restricting the reach of the judiciary thus creates a problem on the application of any policy, and especially on the enforcement of ESRs. This problem is further increased by the vague terms used to define ESRs.

The restriction on the judiciary also causes government inefficiency, and makes the interpretation and fulfilment of the ESRs more difficult. “Everyone has the right to have access to [...] sufficient food and water”.
 What amounts of food and water are “sufficient”? The rights described in section 27 are unique and meant to ensure that ESRs be respected. But how can they be meaningfully adjudicated or enforced if they remain vague? If they do remain vague, a branch has to be responsible for interpreting the terms of the ESRs. However, once again, the judiciary cannot possibly do it, without acting as the executive. The judiciary has never set a minimum-core obligation of the ESRs - it rejected the obligations identified by the General Comment 15
 regarding the right to water. In the Treatment Action Campaign case
, the Court was also urged to adopt a minimum-core obligation, but refused to do so as it considers its only responsibility to be that of ensuring that the measures taken by the state to progressively implement ESRs are reasonable. Therefore, instead of defining a clear threshold for Section 27, the Court conducts a “reasonableness review”, i.e. it looks at the means used by the government to implement the ESRs and judges if they are adequate to facilitate their realization. In other words, the Court simply checks if the government does what is required to fulfill a right that remains undefined. It verifies that the governmental programs are well-defined and well-implemented, it can also request an account of the progress made in implementing these measures.
 If the vagueness persists because no branch of the government is responsible for clarifying Section 27, the ESRs implementation remains very limited. Instead, the contents should be specified first, before the methods of realizing the rights are evaluated by the Courts. The governmental system in South Africa creates a deadlock where it is now impossible to state who is responsible for specifying the content of the ESRs. The objective pursued when including the right to water, healthcare, education, water and social assistance has not yet been achieved; and even its progressive realization is at a standstill because of the constraints on the system.  Unfortunately, the “inclusion of constitutional rights related to housing, healthcare, education, and other social necessities has not resulted in a nation that satisfies all of its citizens' social welfare needs.”

2.2 Civil/Political and ESRs – Priority issues

In the opinion of Louise Arbour, former UN High Commissioner for Human Rights, “[ESR] rights are not entitlements but aspirations, expectations […] they will be fulfilled by market-driven, merit-based initiatives.”
 Arbour argued that a prioritization or hierarchy of rights exists between civil/political rights and ESR, where the former seem to take priority.  The existence of an International Covenant on Civil and Political Rights
 and an International Covenant on Economic, Social and Cultural Rights
 as opposed to “a single treaty guaranteeing all human rights”
 suggests that ESRs are substantially different and subsequently cause a separation of rights. A common misconception has been to prioritize civil/political rights and believe “the realization of economic, social and cultural rights will automatically flow from the enjoyment of those rights.”
 The latter was confirmed during our surveys.
 A few of the members of the communities we visited were of the opinion that though post-apartheid saw the political empowerment of the previously disadvantaged in theory, it neglected the restoration of economic conditions that were once sustained and enjoyed by these communities. Additionally, the only individuals who would have an interest in bringing forward an ESR violation to court are those who have fallen within the poverty bracket. These are people who are not capable of affording private health care and private homes with fully functioning taps, nor are earning enough to support themselves and their family – thus not requiring any social assistance.  Therefore, rights enjoyed are relative to one’s society, and dedication to political liberty is often perceived as an enjoyment that only the economically satisfied classes can afford to enjoy, hence in this emerging democracy it is more important than ever to recognise the equality of ESRs with civil/political rights. 

ESRs need to be regarded as equally significant and important as civil/political rights. There appear to be higher chances of success in bringing a successful Section 27 claim to court if it was to be linked with another right (for instance, section 9 of the Bill of Rights on Equality).
 This emphasises the unequal status between civil/political rights and ESR. Infringements of ESRs should not be adjacent to an infringement to a civil/political right. It is thus important to realise that “[t]he full realization of human rights is never achieved as a mere by-product, or fortuitous consequence, of some other developments, no matter how positive.”

3. Specific Problems observed in communities and recommendations
To gain an understanding of the challenges associated with the delivery of health care services, sufficient water and social security in South Africa, this paper took the decision to conduct field work among various communities within the surrounding area of Cape Town. We conducted quantitative data analysis through a series of specific questions. In addition to the specific quantitative data analysis that was conducted, the survey used allowed for subjects to provide additional commentary in a more qualitative manner. Through extensive review of this commentary, we found that wider reaching problems emerged, and that these problems were more acute in specific geographic areas.

To better understand the circumstances in which these complaints arose, a short introduction of the specific areas with their unique characteristics will follow.

As a brief history and overview, Delft is a township on the outskirts of Cape Town, South Africa. Delft was established in 1989. It was established to be one of Cape Town's first mixed race townships including 'coloured' and 'black' residents. In 2000, it had a population between 25 000 and 92 000 inhabitants. 

According to the 2001 census, Delft is currently 73% Coloured and 25% Black African with almost no Whites and 1% Indians. The majority of residents have not finished their matric. Official unemployment levels are at about 43% (although unofficially, this might be much higher). 

Lavender Hill’s housing was constructed between 1972 and 1974 as a housing estate during the apartheid era. Lavender Hill still faces many challenges, the combination of government housing and informal residences makes it an interesting area of study, particularly when trying to understand issues with water and social assistance.

We considered Diep River to be an area of greater economic stability. This area has a greater proportional of private housing, and the surrounding infrastructure reflects the stable income nature of the area (for example there are Malls, Supermarkets and several car dealerships in these areas). These three suburbs serve as representatives for areas with different populas. In order to provide an interesting analysis, we consider the socio-economic rights in isolation, as opposed to the locations, which provide an insightful comparison.

These three suburbs serve as representatives for areas with different populas. In order to provide an interesting analysis, we consider the socio-economic rights in isolation, as opposed to the locations, which provide an insightful comparison.

3.1 Health care

The biggest problem mentioned by a majority of the respondents is long waiting hours in poor conditions. As a result of a shortage of staff (doctors as well as nurses), one doctor may care for up to 25 patients at any one time. They then may have to wait considerable hours before they are treated. Furthermore, the patients did not feel they received sufficient information on how long they may have to wait for, which compounds the patients’ frustration and dissatisfaction.

Another issue that arose, as reflected in the commentary, was the travel distance from some people’s houses to a hospital or doctor. Especially for those suffering from acute diseases it is a huge burden to travel for more than an hour for treatment. Furthermore, as per the above complaints, they then have to wait further prior to being treated. 

As an area, Diep River was chosen in order to represent a more affluent area of society, and provide a point of comparison with historically socially disadvantaged areas, such as Lavender Hill and Delft. It is interesting to note that in Diep River, although a more affluent area, several of the issues and challenges faced were reflective of those in socially disadvantaged areas, such as long waiting hours and staff shortages; 30% of coloured people and 20% of white people in Diep River felt that treatment from staff was not satisfactory. The majority of people in Diep River did feel they were treated with respect during their treatment, but interestingly when considering general satisfaction with healthcare in Diep River, 36% of coloured people, 40% of black people and 25% of white people were not satisfied with health care. It is interesting to note, that in terms of residency type, those who lived in private housing and those who lived in government housing had a comparable percentage of dissatisfaction with the South African Healthcare system (approximately 40% across the two types).

Diep River showed a different type of approach to health care than the alternative areas, as several interviewees in Diep River were able to overcome the challenges associated with healthcare by accessing medical aid or private healthcare through their employers. In Diep River, the surveyed made comments such as “I feel grateful I can access medical aid“ , “I had the fortune of private healthcare” and “I feel sorry for people who have to go to public hospitals“. This provides an interesting point of comparison with the Tsunami area where, as a percentage, more people requiring access to health care came from informal housing than any other type of residency.

When reviewing the responses from the Diep River surveys, very few if any residents were refused health care. This directly contrasts with the Lavender Hill area, where 50% of people living in government housing were refused medical treatment.
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3.2 Social Security

In Diep River, the majority of the population surveyed required Grants for Older People. This is reflective of Diep River being an area of affluence in that a) people may live considerably longer in these areas, and b) many of the people interviewed of a younger age did not require social assistance at all (60% of those interviewed did not require social assistance.) In comparison to Lavender Hill, the majority of people who did require social assistance, most frequently required disability and child support grants. 
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 In Delft, the most popular Grant applied for was Child Support Grants. In Delft we also noted that females applied for social assistance by a considerable majority compared to their male counterparts. In Blikkiesdorp, it is particularly acute with 88% of the respondees who needed social assistance being female.
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It is interesting to note that in Diep River, only 30% of coloured people had encountered problems obtaining social assistance vs 100% of black people surveyed. This is a reverse of the situation in Lavender Hill, where more coloured people than black people encountered issues.
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In Lavender Hill, many of those interviewed reported that they suffered from severe asthma, which hindered their ability to work. They applied for a disablity  grant but the motion was denied without further explanation. This demonstrates an important example of how in some socially disadvantaged areas, people were not receiving the access to social assistance as required, and as suggested within section 27 of the South African constitution. 
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This argument is further extended if one considers that the area of Tsunami in Delft, where over 80% of the population is dissatisfied with social assistance in South Africa. Similarly, in Blikkiesdorp, 78% of respondents surveyed were dissatisfied, and of this population, all of the respondents had experienced some kind of delay in receiving social assistance. This is of notable importance, when compared with only 50% of the population in Diep River who experienced delay.
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In Blikkiesdorp and Lavender Hill, it was particularly noted that many of those polled had to deal with administrative barriers such as documents which had been completed incorrectly by the responsible doctor or not having a postal address to provide. Furthermore, once the grants were approved, delays of up to 6 months could occur before the funding was received, this was particularly visible in areas such as Blikkiesdorp.  In this area, respondents highlighted that a shortage of staff had an adverse effect on the processing of each case, resulting in long waiting hours if paper work required review or assistance.
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One of the biggest complaints from areas such as Blikkiesdorp and Lavender Hill was the lack of communication once people had attempted to apply for funding. In Lavender Hill, people went as far to say that, in their experience, “people’s grants were stopped without informing them.”
One of the key aspects to note in relation to social assistance, is the similarity across the three areas in relation to two key issues, firstly the inadequacy of the financial assistance gained from grants, and secondly, we received overwhelming feedback that people did not apply for grants, because they felt that grants were overly difficult to obtain.

Money received was felt to be sufficient in order to successfully alleviate the key issues pertaining to the requirement for social assistance. For example, even in Diep River, an area considered to be of stable economic conditions/good income, a coloured female commented that “more money is needed”. In Blikkiesdorp, respondents were more explicit about their financial concerns, articulating that “My pension is not enough, R 1080, which runs out before my next payment” and that “the  R250 per child, support grant is inadequate.”
Many of the communities interviewed were reluctant to complete surveys associated with social assistance, or felt unable to  successfully apply for social assistance in South Africa. Although this cannot accurately be reflected in the quantitative data, we received specific feedback in both Blikkiesdorp, Lavender Hill and Diep River, such as “I didn't apply for a grant because I don't think I will get help/it will take a long time/government will not care.” (Quotation from a female in Blikkisdorp). In Diep River, a respondent commented that he had “given up on the government, they don’t help. They only help people with jobs”, a direct contradiction of the objective of social assistance. 

3.3 Water

In order to better understand people’s access to water, and their experience in obtaining water, we conducted a large quantitiative and qualitative survey across Lavender Hill, and the two particular regions of Delft, Tsunami and Blikkiesdorp. Due to time constraints associated with conducting our research, we did not effectively cover the Diep River area. The Diep River area data (from social assistance and healthcare data collated) reflected that most of the populas in this area lived in private or government housing (86% of those interviewed were from private or government housing in the social assistance survey). Therefore, for the purpose of our reseach (and objective to understand the challenges associated with the delivery of water as an ESR, we focused heavily on the areas considered more underprivileged).

In Lavender Hill, an area considered more affluent and established than Delft, 40% of people were able to obtain their water from a household connection. Where residents were able to obtain water through household connections, the majority of respondees lived in government housing.  In the area of Blikkisdorp, the situation regarding water was reflective of the challenges in Lavender Hill. In this area, more than 45% of people used public taps, and only 29% of the population were able to obtain a household connection. Where respondents answered that they used public taps, it reflected the fact that they resided in informal housing.

Analyis of the Delft Area 
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Analysis above shows the Lavender Hill Area specifically.

The ability to access water through a convenient and safe connection was more challenging in the Tsunami area of Delft. In this area, 100% of people that used wells lived in informal housing.

Even if the area was able to access water in a safe and efficient manner, it was disappointing to note that over 74% of people in informal housing, and 60% government housing have had their water disconnected. In the area of Tsunami, the statistics were of a similar proportion to Lavender Hill, where over 71% of people living in informal housing have had their water disconnected, while 100% of people living in government housing had faced this challenge as well.
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Analysis above shows the type of residency and ‘disconnection experience’ in the Delft area.

One of the distinct comparisons between Lavender Hill and Delft was that in Lavender Hill, more than half of people living in informal housing felt that they did not gotten enough water for their needs, while in Delft, even in government housing, a majority of people from this residency type felt they did not get enough water for their needs. 

[image: image16.png]10
8
6
4
2
0
R <
§ & & &
*?'é*?‘@é
& & F
S & &
o
&

 Are there times you do
not get enough water for
your needs Yes

 Are there times you do
not get enough water for
your needs No





In terms of commentary, the biggest issue addressed by the residents of Lavender Hill were the high costs that arise due to leaking pipes and delays in fixing them. One respondent's debts grew to 18,808 Rand which resulted in a disconnection of their water as they were forced to miss a few payments. Another problem mentioned by a few of the surveyed was the lack of numerous communal taps, which affect not only their daily lives, in that they must spend a lot of time collecting water but also, the security of the whole neighborhood in the  event of an emergency such as a fire. 

A topic closely connected to the access to water is the state of the sanitary facilities. Complaints include both the quality and the quantity of toilet installations.  In the informal settlement of Lavender Hill the communal sanitary facilities consist of obsolete toilets with a bucket system which are mostly situated in unhygienic conditions. In two specific cases bacterial diseases such as diarrhea were found to exist due to the  above circumstaces. 

4. Main recommendations

On the basis of our findings from the surveys and analysis of the problems in fulfilling ESRs, we have recommendations calling primarily for the further involvement of the SAHRC. We believe, in consideration of the strong constitutional mandate of the SAHRC, it is through the Commission that most change to the current system can be initiated. 

4.1 South African Human Rights Commission Recommendations

In this section we take a critical perspective on the SAHRC and base our information on the 2002/03 and 2008/9
 SAHRC reports on health, water and social security. We are seeking to conduct a comparative study of these two reports to highlight the recommendations but also raise the ongoing challenges of implementing them. It is highly important to understand that the 2008/09 SAHRC report is currently unpublished and subject to review, changes and approval by the Commissioners.

4.1.1 Health care
The SAHRC report of 2002/03 contains a several recommendations associated with healthcare and treatment in South Africa. In the report, the key issues are  classified in several different categories, such as HIV, District Health System, Monitoring and Evaluation, Children's Health, Hospitals and clinics, Administration and Management Systems, Budgetary measures. In comparison, the new, not yet published, 7th report of 2008/09 also provides a set of recommendations, structured around 3 main points: the progressive realization of the right to access to health care, the access to information, and the social exclusion. While these appear to be ‘revised’ headings, it is clear that the heart of the problem remains the same, namely HIV prevention and treatment, children and maternal health.

The 5th report's recommendations are broad and not linked to any clear program or determined targets. The 7th report provides more strategic plans; it calls, for example, for greater clarity in the setting of a target for reducing child mortality. That being said, many of its recommendations still remain, in this paper’s opinion, far too broad. For example, the report recommends that the national TB Control Programme be strengthened, it does not provide any further, precise recommendations, similarly, when the report states that ''sufficient funding must be sourced for tertiary health care facilities as well as primary health care facilities'', no exact targets are suggested. In addition, no clear numbers are provided as to the number of health professionals with special training that will be needed in the health care system due to the increase of the population.

 All in all, the final section ''from strategic planning to implementation'' appears to be in part a repetition of some of the recommendations of the 5th report. While this may indicate that the problems (by their very nature) have not changed, it is disappointing that there is not a revised approach to some of the previously recognised and understood challenges; The 7th report, as the previous one, fails to provide tangible concrete and precise recommendations. Its recommendations are broad and linked to general problems rather than specific issues. Moreover, the SAHRC addresses its recommendations to the government, without mentioning the actual steps it is going to take to improve health care in South Africa.

The gaps in the reports reflect the problems we witnessed during our surveying of Diep River, Delft and Lavender Hill. The percentage of dissatisfaction in the low income population will not decrease if the SAHRC continues its involvement in the improvement of the South African health care system.

4.1.2 Water
We will assess the implementation of the constitutional right to water, not by  comparing conflicting statistics over the past years, but by comparing the challenges and recommendations addressed in the SAHRC 5th and 7th report. This method is used due to the lack of reliable data to assess the progressive realisation of the constitutional right to water.
 Statistics provided by the governmental organization, Water Service National Information System, differ to those provided by civil society organisations. The basic conclusion which can be drawn from the government reports is that there has been a significant improvement in water service delivery over the last two decades
. 

The SAHRC is “ the national institution to support constitutional democracy through the promotion and protection of human rights.”
 In order to fulfil these obligations it has a wide mandate which encompasses civil, political, economic and social rights. It is supposed to be provided with information on measures of the progressive realisation of ESRs by the relevant organs of state. On the basis of these as well as outside information it submits annual reports to the Portfolio Committee on Justice and Constitutional Development on the challenges in the implementation process and gives recommendations for its acceleration. Therefore it is relevant to seek the comparison of the key results of these findings in order to analyse the realisation of the ESRs.

Recommendations of the SAHRC's 5th Report 

The recommendations of the South African Human Rights Commission's 5th annual report released in 2003 only concentrate on policies that are already in place. 

They focus chiefly on improving the access conditions for the most economically disadvantaged parts of the population. In order to achieve this priority issue they promote different measures: 

1) Monitoring

One measure that incorporates and controls all the others is the implementation of monitoring bodies at local level to control and ensure the enforcement of policies and laws. Therefore the collaboration between the three different spheres of government is required as it is the duty of provincial and national government to monitor the performance of local government. 

Where the provided framework is too methodically inefficient to observe the present status properly the government will not be required to account for its actions and the results thereof
. 

2) Governmental support on policy and financial level

As the national government is required to provide the framework to ensure the realisation of the right the DWAF is asked to support the provincial departments and municipalities at policy level. The responsibility to ensure the delivery of water to the communities lies within the local government. 

Regarding the water and sanitation infrastructure the DWAF is challenged to provided a guideline on how to remedy dysfunctional facilities. Similar, not further defined,  recommendations ( requirement of a guideline) are addressed upon the Free Basic Water Policy
. 

Additional to the support on policy level the financial aid is the next step as most enhancements in the sector of economic and social rights depend on financial investment. 

3) Water and Sanitation Infrastructure 

To provide specifically poor households with adequate sanitation facilities. Moreover the maintenance of these installations has to be ensured. 

The same claims apply concerning the water infrastructure. The supply with more communal taps and improvement of both the pipe and the water quality (just to mention concerns regarding the priority group of the disadvantaged and vulnerable) requires financial support. 

Recommendations of the SAHRC's 7th report 

In contrast to the above recommendations which mainly focus on improvement of basic resource allocation, the 7th report recommendations move on to rather secondary concerns such as environmental impact, discrimination issues and more more cost-benefit considerations. From this one might conclude that the primary concerns of the report are likely to have been addressed successful. However, our survey appears to contradict the 7th  assumption. Recommendations made in the 5th SAHRC report highlight the necessity to focus on the economically disadvantaged groups of society. 

Our surveys showed that the quality of both the water and the pipes in the townships were not as sufficient as stated in the government reports. Contaminated drinking water and leaking taps were the major concerns expressed in this areas by many of those interviewed. We are concerned that the focus of 7th report has prematurely moved on to secondary concerns while primary concern of good quality drinking water has been sidelined. We feel it is worth repeating and reinforcing the necessity of addressing this primary concern. Progressive realisation means both ensuring the supply of basic services and constant improvement above this minimum level. None of these issues should be neglected. 

The role of the SAHRC

In order to promote awareness of human rights and thus to fulfil its basic obligation the SAHRC has to enhance its means of awareness-raising. Only citizens that are aware of their rights are enabled to recognise violations of their rights and liberties. The following example regarding the right of  sufficient water illustrates this principle. 

Indigent Policy

If a household fails to register that it is indigent it will not be provided with Free Basic Services. Thus the onus of proof lies within each household. The ones unaware of this obligation are being disadvantaged unjustly. Even though the actual delivery of the service lies within the responsibility of the municipalities and consequently only in the indirect duty of the Commission  another part falls in their field of duties: the promotion of the duty to register indigent. If the SAHRC fails the very basic level of its duties (promotion and education) the ones that are based on it (indemnity if necessary by legal remedies and thus change of the status quo) will not be fulfilled either. 

The SAHRC and the government 

When discussing the implementation of the ESRs, it is crucial to keep in mind the tension that exists between between full cost-recovery policies and more progressive social policies
. Any decisions made regarding the ESR, whether executive, legislative or judiciary is linked to financial cost.  Therefore many of the gains that have been made have come about via litigation rather than efforts on part of the state. The government has been reactive rather than proactive. This goes the against the spirit of the law as enshrined in the Bill of Rights : 

“Other organs of state, through legislative and other measures, must assist and protect these institutions to ensure the independence, impartiality, dignity and effectiveness of these institutions.”

De facto this close cooperation is not implemented satisfactorily. Frequently the parliament neglected to respond to the SAHRC reports or enquires. To name one example: in the Socio-Economic hearings in March 2009 a lack of response from state organs led to a postponement in two occasions
.  As it is a criminal offence to frustrate the work of the SAHRC the use of legal remedies is a possible measure which has not been used so far. This is another example of the government's reactive instead of  proactive attitude. The SAHRC does not seem to be changing the governments behaviour with its available means; it has the power to enforce claims by suing either the state, individuals or private persons. It is supposed to provide a cost-free and accelerated option for citizen to claim their rights. Yet of 10,000 complaints only 30 were brought to court
.

For instance, sanitation is a persistent problem we have observed in the communities. Access to sufficient sanitation is not an explicit constitutional right. However, reading the above right together with the right to living in an environment not harmful to health and well-being
  one can conclude that these rights can not be fulfilled without a basic sanitation service. According to the DWEA , there is a Free Basic Sanitation policy available for implementation. Due to a lack of awareness of this policy the municipalities are not implementing it
.  This is an issue where the SAHRC could  organize an official complaint on the government's ineffective measures in preserving sanitation.  

In the past the SAHRC has proved many times that is in an important institution in its contribution to strengthening democracy and promoting human rights.  

Its basic function as promoter of a human rights culture in the form of awareness-raising is the fundamental measure it is tasked with. Only a citizen who knows his rights will realise its violation. Only pursuing the matter further will cause change.

Its lack of executive authority to enforce their decisions or recommendations is a hurdle in fulfilling the responsibilities. However, the broad mandate and the strong measures provided have not been exhausted yet, and we strongly urge they should be in future. If a state department does not respond and take its responsibilities serious the SAHRC should use its powers in order to act on human rights violations and achieve change.
4.1.3 Social security

Where it cannot be denied that much work has been done in the development and realization of the Right to Social Security, many challenges that were faced in the past still exist nowadays. To further this argument this chapter will give an overview of the development in the challenges faced and recommendations given by the SAHRC to progressively realize the Right to Social Security in the past decade. This will entail a critical overview of the SAHRC’s 5th and 7th report. The overview will be structured according to the issues and he comparison will be made thereof.

Maladministration

From the SAHRC’s 5th Report of 2003 it was held that the delivery of social assistance was not efficient. This as result of lack of documentation as barriers to accessing grants, administrative problems, poor conditions that prevailed at pay points, as well as corruption and maladministration. 

The requirement of valid identification and birth certificate documentation has affected access to grants. This is due to the fact some children did not hold birth certificates, whilst some adults did not have the appropriate identity documents. The disability grant posed the most problems, given the medical assessment required for payment of the grant.    This meant to a large extent that they were unable to apply for and be awarded a grant.

Administration problems include people traveling long distances to local welfare offices; waiting hours before being attended to; and grants that were suspended or terminated with no reason given and without proper procedures being followed.  This resulted in the Department of Social Development being subject to a number of legal actions instituted against it by affected persons. 

In the 2010 7th report of the SAHRC the argument continued that the problems of inefficiency, incompetence and poor service which had plagued the Department of Social Development’s delivery of social grants were merely transferred to the South African Social Security Agency. One telling piece of evidence from the Belhar Community Health Forum is as follows: “Our Social Security Agency boasts of a world class service but our community people have to sleep overnight at their doorsteps to attend to the next day and in most cases actually wasted their time going to these agencies. There are no visible notices to indicate which services are rendered on which days to inform our communities.”  

The 2010 7th report also stated that “for those able to access social security infrastructure, the intensive administrative demands and means testing reduces the social security process to an undignified, cumbersome and discretionary experience leading to unintended or incorrect conclusions or exclusions and sometime non-transparent behavior by officials.” 

It becomes clear that during the last decade only little has changed concerning the administrative challenges that have been identified. Moreover, it is these administrative problems that limit the people of actually gaining access to a grant, for which they do have a right to. Since these problems do appear in both reports it is clear that the challenge has been identified as such, yet it also implies that the challenge is yet to be faced with a proper and effective solution. To accomplish this, closer monitoring and a more active approach to overcome this challenge should be undertaken by the SAHRC.  

Labour orientated Social Security

Already in the 2003 5th report by the SAHRC it was found that many people were excluded from the Right to Social Security. Reason for this exclusion was found to be that social security is labour orientated. Coverage is extended to the only to the formal labour force, and those not in formal employment do not qualify for social assistance.  People with no social protection can fall easily into a poverty trap if they are not catered for by social assistance systems.   

It was concluded there had been a lack of emphasis on protection, promotion and fulfilment of the right to social insurance.  The most vulnerable and marginalized people in South Africa were either unemployed or atypically employed and therefore not covered by the occupational based social insurance schemes. Where joblessness had increased 15% to 30% from 1995 to 2003, there was a rapid fall in real incomes from work, which pushed more people into the informal sector and casual labour and unemployment.  These groups of people were denied access to social security.

In the SAHRC’s 2010 7th report the argument was raised again stating the Unemployment Insurance Fund has only a narrow reach in South Africa. It was stated that “conventional programs that are based on the needs of urbanized wage-earning workers cannot be easily adopted to meet the needs of the large poor (rural) populations in developing countries. Similarly, conventional programs are often not suited for meeting the needs of large numbers of people who are working in the informal sector.” 

The consistency in which the SAHRC keeps approaching the social security for the (un)employed points out that only little has changed in the attitude towards this challenge. Therefore many people still fall out of the scope of social security and therefore are denied access to social security as a whole. Although the SAHRC clearly states where the problem is to be found and how it is to be solved, we find that the SAHRC is passive in achieving the implementation of the recommendations it has made.

Availability of grants for vulnerable groups

From the 5th report by the SAHRC 2003 it was found that the State should embark on effective awareness campaigns and inform the public about all the available grants. The application project should be simplified. The Department of Social Development in partnership with the Department of Health should introduce a comprehensive program that will address income as well as health care needs. 

The argument was strengthened referring to the Taylor Report which took under consideration the Grootboom judgment and recommended that social security policies and programs must be reasonable both in their conception and their implementation. It stated that therefore, vulnerable communities must be given priority by the government and their needs must be addressed effectively.  

This argument was repeated in the 2010 7th Report by the SAHRC, for the report stated that development of the policy, legislation and strategies which promote the rights of vulnerable groups (such as older persons, persons with disabilities, child-headed households, care-givers and many others) should be given priority. The 2010 7th Report further states that The South African government appears to have interpreted its responsibility to ensure the realization of the right to social security in terms of expanding eligibility for specific social grants rather than undertaking a broader programmatic effort to ensure that the poor have the maximum possible opportunities. Even in terms of social grants, improving access and availability has largely been facilitated and motivated through legal action rather than proactive efforts by government to ensure the progressive realization of the right. On balance it is reasonable to assert that a rights-based approach has not truly informed policy or practice in social security arena.  

Pro-active attitude

Already in the SAHRC’s 5th Report of 2003 it was stated that there is a cost to not acting on or not addressing social needs in South Africa. In the long run, intervention conducted sooner may be more prudent both economically and fiscally, despite any fiscal impact in the short run. As argued in the Report, “the negative social externalities generated by a lack of state action [causes] the society … or the affected communities [to] bear the costs” (Taylor, 2002, p. 44-45). This was found to be an undesirable outcome from the political and social point of views.  

The 7th Report by the SAHRC furthers the argument by examination of paragraph 68 of the Committee on Economic, Social and Cultural Rights, General Comment 19. This Paragraph states in part that a national strategy and plan of action to realize the right to social security should (in part) “…set targets or goals to be achieved and the time-frame for their achievement, together with corresponding benchmarks and indicators, against which they should be continuously monitored; and contain mechanisms for obtaining financial and human resources.”

Furthermore Paragraph 76 of General Comment 19 (CESCR) underlines that: “in the following five years, the states parties will use these national benchmarks to help their implementation of the right to social security. Thereafter, in the subsequent reporting process, states parties and the Committee will consider whether or not the benchmarks have been achieved, and the reasons for any difficulties that may have been encountered. 

It is concluded that the National Department of Social Development should undertake the process of developing a comprehensive Roadmap for social security. The Roadmap should clearly articulate how the constitutional right to social security will be progressively realised. In its Annual Report the Department of Social Development should be required to clearly map out the measures taken, and is planning to take, toward achieving the progressive realization to the right to social security. These must be linked with solid plans or achievements in terms of programmatic roll-out. 

It becomes clear from both the 5th and the 7th report that there is a consistency in the recommendation to the government to create clear and prudent measures which are to be implemented in the government policies and strategies addressing the realization of the right to social security. Whereas it becomes clear that the government has not been able to do so in the last decade, this implies that the SAHRC has been lacking in her responsibility to move the government to creating such policies and strategies.  

The Basic Income Grant (BIG)

In the 5th report of 2003 the SAHRC identified a high rate of poverty and argued that for the first time about the introduction of a BIG, which could assist the poorest of the poor who are excluded from social security and social assistance to begin escape poverty and have some form of income. It furthered its argument stating from the Taylor Report that the BIG would not only wide the current social welfare provisioning of the State, but would also target the unemployed, thus ensuring that no individual fall through gaps in the system. 

Since the 7th Report by the SAHRC stated that the social grant aimed at temporarily assisting those in utter destitution, Social Relief of Distress (SROD), was identified as the most mismanaged and unevenly applied social grant of all, the argument for creating a Basic Income Grant seems to still apply nowadays. Especially because the  report further stated that only very small numbers of people in desperate need have  been able to access this grant.  

Where many concrete challenges have been identified and recommendations made to face these challenges we have found that many challenges still exist nowadays. Most of these challenges limit the accessibility and availability of grants especially to those people in dire need of it. This does not only become clear from our surveys, but from a comparison of the reports of the SAHRC as well.

It is not surprising to see from that point that there is a strong trend in recommendations to the government to move away from a reactive approach to the social security system, but instead to move to a pro-active approach in the realization of the right to social security. It has been strongly recommended that policies and strategies focus on creating concrete and clear plans, which are to be measured over time to evaluate their progress. 

The SAHRC should take on a pro-active attitude as well, to assure these plans not only come into existence, but are also implemented over the course of time. From the mandate given to the SAHRC the means necessary are there to make sure government bodies follow these recommendations and an important role for the SAHRC will be to monitor these government bodies in fulfilling these recommendations. 

In the end it is important to note that the question why many of the challenges faced in the past are still in existence may even further the argument as stated above. For it is only likely that this question will remain unanswered, unless concrete strategies and policies will be created to prove and show measures are being taken and the right to social security is progressively realised for all. Again it should be emphasized that not only the government should take a pro-active stance in this matter, but it will be a necessity as well for the SAHRC to step up to their mandate to fulfill their task to a full extent.

4.2 Establishing a human rights-based approach

“A human rights-based approach is not only about expanding people’s choices and capabilities but above all about the empowerment of people to decide what this process of expansion should look like.”
 

As a result of the priority issues between civil/political rights and ESRs discussed above along with observations made by the members of the communities, it is the purpose of this recommendation to place ESRs on equal footing with civil/political rights.
There are two main areas where a human rights-based approach needs to be introduced: governmental and community level. Firstly, a human rights-based approach needs to be adopted towards the designing of governmental policy. It will assist in disciplining government to take into account potential ESRs implications. Even during the implementation process of any governmental policy (in particular those relating to water, housing, social assistance, food, electricity, and/or health care) being executed by departments it becomes necessary to incorporate such an approach. Widening the government’s perspective on policy considerations to include ESRs would significantly mitigate any further inefficiency and prohibit ESR infringements. 

Secondly, a human rights-based approach also entails empowering people with knowledge of their ESRs. One recurring response we received during our surveys was that people living in highly difficult economic conditions had not applied for any social assistance benefits.
 One observation that can be made from this is that there is not much awareness of these grants and opportunities available. This calls for more direct involvement in outreach into communities.
The method of incorporating this recommendation requires the participation of the SAHRC. They possess the constitutional mandate and relevant competences to ensure the government takes serious consideration of ESRs.
 The SAHRC also possesses legal personality, to the extent that it can initiate cases against the government if there are grounds to do so.
 It is recommended that the government ensure that any strategies and/or policies overlapping with social and economic matters in South Africa are screened by SAHRC in order to ensure compliance with ESRs.

4.3 Structural Interdicts and The South African Human Rights Commission – A way forward with Judicial enforcement

Mitra Ebadolahi
 is of the opinion that judiciary remedies – declaratory relief, prohibitory interdicts and mandatory orders – are ineffective in the fufillment of ESRs.
 Structural interdicts essentially demands ”the violator to rectify the breach of fundametal rights under court supervision.”
 The use of structural interdicts has been used by the courts before in non-ESR cases
 – prisoner rights,
 welfare benefits,
 housing and evictions
 and children’s rights.
 Therefore, extending the usage of structural interdicts to ESRs cases would be desireable. Ebadolahi drew on the findings of Iain Currie and Johan de Waal in implementing this approach to judiciary remedy.
 

Firstly, the court declares that the government has infringed the constitutional rights of an individual or group ”or otherwise failed to comply with its constitutional obligations.”
 Secondly, ”the court mandates government compliance with constitutional responsibilities.”
 Thirdly, the government is given a deadline to submit a deatiled report stipulating its strategy to rectify the constitutional violations.
 This ensures the separation of powers principle is held in tact, as the judiciary will leave it up to the government reconsider their initial stategy. Fourthly, the court will evaluate whether or not the infringement has been rectified.
 Lastly, the court would issue a final order on whether or not compliance has been achieved.
 If the government then later fails to stick to its plan then it would be held in contempt of court. As mentioned earlier,
 these applicants fall within the poverty bracket and are vulnerable. Expecting the applicant to go through the judicial system again due to the inefficiencies of the government is far too burdensome. This could be extremely disadvantageous to the applicant who now has to deal with brining contempt proceedings.
 That is why judicial supervision cannot be done alone by the courts and requires the involvement of the SAHRC.
 Ebadolah states:

”The proposal is as follows: When a court decides that a structural interdict is the appropriate remedy in an ESR case, it should order government actors to formulate a plan for future compliance with the SAHRC’s assistance. The SAHRC would thus help government actors craft an action plan that adequately remedies the rights violations identified in the declaratory portion of the court order. In this way, the SAHRC may alleviate institutional competence concerns; if courts are confident that the Commission and the appropriate arm of government will work together to find a concrete, viable solution, then judges can simply focus on accurately identifying a rights violation.”

The SAHRC thus has the capacity and ability to share the burden of the court’s supervision in ensuring the government follows through on compliance. The SAHRC can assist the government in preparing the detailed report before evaluation by the court.
 Involving the SAHRC in the monitoring process of judicial enforcement has been done before an ESR case. In the Grootboom case, the court” assigned the Human Rights Commission […] to monitor and report on the status of the changes.”
 The judge stated:

“Counsel for the [South African Human Rights] Commission indicated during argument that the Commission had the duty and was prepared to monitor and report on the compliance by the state of its section 26 obligations. In the circumstances, the Commission will monitor and, if necessary, report in terms of these powers on the efforts made by the state to comply with its section 26 obligations in accordance with this judgment.”

Therefore, a precedent has already been set and should be used as the guiding principle for future cases. The SAHRC can act as the mediator between the judiciary and government – thereby “various government branches and State organs would work together to create meaningful plans of action, progressively realizing ESRs.”
 

A common criticism of rejecting this recommendation is that the SAHRC lacks the competence and legitimacy to handle with overseeing the government’s strategy to rectify the constitutional infringement.
 However, the Human Rights Commission Act 1994
 (HRCA) and the 1996 Constitution give the SAHRC the mandate to monitor and promote human rights and the power to issue proceedings. Secondly, initiating this recommendation with regards to investing in the SAHRC would be perceived as costly. However, the government is required to assist the SAHRC with respects to fulfilling its duties
 and this extends to ensuring the SAHRC is financially independent as well.
 Thirdly, the recommendation might threat the independence of the SAHRC - in particular with regards to appointing Commissioners and deciding the budget.
 However, this is mitigated by the preservation of the independence of the SAHRC, which is safeguarded in section 4 (1) of the HRCA.
 

5. Conclusion

The objective of this paper was to gain an understanding of Section 27 of the South African Constitution. This unique section, reflective of a new democracy in a developing nation, aims to uphold ESRs on an equal footing as civil and political rights. Our study aimed to understand not only the realities of these rights, and whether they were being realised in areas such as Delft, Lavender Hill and Diep River. Through our quantitative and qualitative research we have gained greater insight into the South African people’s ability to access water, healthcare and social assistance. As a generalisation, there are satisfied people among these communities, but it is clear that many inequalities, disparities and struggles still exist, from not enough social assistance to truly alleviate the problem, to core areas of the community frequently having their water disconnected. 
Our study aimed to show the challenges that were being experienced in the day to day lives of South Africans, and reflect upon the challenges associated with the true realisation and delivery of these rights due to issues that tend to be beyond the reach of the ordinary citizen. Challenges such as the separation of powers, funding and resource allocation by government organisations and limited ability to take real legal action are challenges that the judiciary and government must seek to overcome if they are to truly tackle and deliver Section 27 in the manner it was perceived to be written in. Challenges associated with the prioritization between civil/political rights and ESRs require government to re-evaluate the manner they approach strategies.  

In order to further our understanding, this paper aimed to provide a summary of the findings of the 5th SAHRC Report, as well as the Taylor Report. It is clear that while these reports recognised several pertinent issues, the comments we saw on the ground reflected no clear change in certain issues (such as staff shortages, long delays etc). This paper calls upon the duty of the SAHRC to take real, definitive and community action in order to hold the government to account for the ‘progressive realisation’ of ESRs. During the final writings of this paper, the team working on this, had the great fortune of being able to review the 2010 unpublished 7th report from the SAHRC. This team is of the conclusion that overall there are some excellent and fantastic insights within the paper that allude and demonstrate real, genuine awareness of the challenges and issues South Africa faces in being able to truly deliver ESRs. It is our opinion that the SAHRC can do much more than what its already doing. They have a real duty to the people of South Africa to see these actions fulfilled.

In order to fully appreciate whether these recommendations have advanced the socio economic rights of the people of South Africa, it is our hope to conduct a new round of surveys and research, two years on from the release of the SAHRC 7th report to monitor on whether changes have been made.
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