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Legal Opinion:

The question posed relates to whether there is a hierarchy of laws more specifically in the instances where Parliament has enacted previous Acts that provide for example access to information.

Currently the Ad Hoc Committee on the Protection of Information is dealing with Bill No 6 of 2010, the Protection of Information Bill.( The Bill)

Background
This Bill provides for inter alia the protection of certain information from destruction, loss or unlawful disclosure, to regulate the manner in which information may be protected and in its Preamble it affirms the constitutional framework for the protection and regulation of access to information within a transparent and sustainable legislative framework. It also aims to promote the free flow of information within an open and democratic society without comprising the security of the Republic.
The objects of the Bill as contained in clause 2 to the Bill are to provide for inter alia-
	The regulation of the manner in which State information may be protected ;

The promotion of transparency and accountability in governance while recognition is given to the fact that state information may be protected from disclosure in order to safeguard the national security;
	The harmonisation of the Bill with the Promotion of Access to Information Act and  the National Archives and Records Service of South Africa Act.
The Bill when enacted will apply to all organs of state and juristic and natural persons to the extent that the Bill imposes duties and obligations on such persons with the power granted to the Minister to make exemptions thereto. Clause 3 of the Bill

The Promotion of Access to Information Act, 2000 ( Act No 2 of 2000) hereinafter referred to as PAIA gives effect to the constitutional right of access to any information held by the State and any information that is held by another person and that is required for the exercise or protection of any rights. In its Preamble PAIA provides for inter alia the recognition of the constitutional right to access to information as contained in section 32 of the Constitution, 1996. PAIA also acknowledges that the right to access to information held by a public or private body may be limited to the extent that the limitation is reasonable and justifiable in an open and democratic society based upon human dignity, equality and freedom as contemplated by section 36 of the Constitution, 1996.



In its objects provision PAIA provides for giving effect to the constitutional right of access to any information held by the state and any information that is held by another person and that is required for the exercise or protection of any right. However access is not unlimited and is subject to justifiable limitations including but not limited to limitations aimed at reasonable protection of privacy, commercial confidentiality and effective efficient and good governance Section 9 of PAIA.

Discussion
2.1	Hierachy of Legislation
Currie and De Waal The New Constitutional and Administrative Law at p34. discuss the presumption that a latter Act supersedes a former Act and state that the Constitution should not only identify the ultimate source of law by should also indicate how conflicts among different kinds of laws are to be resolved.  The authors state that a situation of legislative supremacy implies that laws of the central (read national) Parliament will prevail over all other laws, and that if two Acts of Parliament are in conflict the later of the two will prevail over the earlier.  In a situation of constitutional supremacy the constitution itself constitutes the highest legal norm against which all other laws can be tested.
Du Plessis Re-Interpretation of Statutes from p33. states that a hierarchy of legislation presupposes the existence of “higher” and “lower” legislatures and manifests the vertical distribution of power at the different spheres of government.  The national legislature, parliament, has the highest (albeit not sovereign ) legislative power over the whole of the Republic as well as in all state affairs except those specifically allocated to the other legislatures.

At the top of the hierarchy is the supreme Constitution.  Any legislation that is in conflict with it is invalid. See sections 2 and 8(1) of the Constitution.  Next in the order of priority is superordinate, non-constitutional legislation.  Original legislation is superior to delegated legislation.  Subordinate legislation ranks lowest in the hierarchy.

Conflict of Laws
Du Plessis Supra. states that Legislation can be revoked, either expressly or by implication by hierarchically equal or by superordinate legislation.  Express revocation occurs where a legislative instrument announces the repeal of a prior enactment or parts of it eo nomine.  This is usually achieved by listing the repealed legislation in a section of or a schedule to the repealing instrument.  Superordinate legislation can specifically repeal subordinate legislation in this manner.   
Implied revocation is governed by the maxim lex posterior priori derogate (or leges posteriors priorers contrarias abrogant) (meaning subsequent laws repeal prior enacted laws to the contrary).  Thus, a statutory provision clearly inconsistent and irreconcilable with its preceding, hierarchically equal or subordinate counterparts in pari materia revokes them to the extent of such inconsistency and irreconcilability.  This general maxim of implied revocation is invoked with caution, since it is also presumed that a statutory provision is not aimed at altering or abrogating the existing law more than necessary.  Furthermore, where subsequent legislation deals with a subject in general terms whereas ostensibly conflicting prior legislation in pari materia does so specifically, the prior legislation is preserved in pursuance of the maxim generalia specialibus non derogant (meaning universal things do not detract from specific things).   Subsequent, general legislation will only revoke prior, specific legislation in pari materia when the former professes to regulate the subject matter with which it deals exhaustively. See New Modderfontein Gold Mining Co v Tvl Provincial Administration 1919 AD 367 at 397.

In Sidumo and Another v The Rustenburg Platinum Mines 2006 (2) SA 311 S (CC).the Court considered that the scope of section 33(3) of the Constitution which provides that national legislation must be enacted to give effect to the right to administrative action that is lawful, reasonable and procedurally fair.  It held that this legislation does not replace other legislation similarly mandated by the Constitution.
The Court found that section 145 of the Labour Relations Act, 1995 (Act No. 66 of 1995), for example, constitutes national legislation in respect of “administrative action” within the specialised labour law sphere.    
Cheadle and Davis South African Constitutional Law, 2nd Ed (2010) p27-11. refer to the Sidumo case pointing out that the court held that section 33 of the Constitution did not preclude a specialised legislative regulation of administrative action such as the regulation of labour relations in terms of section 145 of the Labour Relations Act.  This specific provision would operate alongside the more general legislation, the Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000) (“PAJA”).

3.	Conclusion
In view of the above, whereas Promotion of Access to Information Act, 2000 (Act No. 2 of 2000)(“PAIA”) or other legislation ( Such as the Companies Act, Labour Relations Act and the National Archives and Records Service of South Africa Act may provide generally for a matter provided for in the Protection of Information Bill (“the Bill”), PAIA or other legislation does not preclude a specialised regulation of matters dealt with by the Bill.  The fact that two or more pieces of legislation seem to apply to the same subject matter does not necessarily result in a conflict.  In the event of a conflict, the provisions of the specific, as opposed to the general, legislative provisions will be applicable.
In our view PAIA or other legislation can operate alongside the provisions of the Bill without any conflict.


Yours faithfully
CHIEF STATE LAW ADVISER




