REVIEWING MEDICAL PAROLE:  BRIEF NOTES ON THE PROPOSED AMENDMENT OF SECTION 79 OF THE CORRECTIONAL SERVICES ACT, 1998 
1.  Medical parole is currently regulated by section 79 of the Correctional Services Act, 1998 (Act No 111 of 1998), which provides as follows:

“Any person serving any sentence in a correctional centre and who, based on the written evidence of the medical practitioner treating that person, is diagnosed as being in the final phase of any terminal disease or condition may be considered for placement under correctional supervision or on parole, by the Commissioner, Correctional Supervision and Parole Board or the court, as the case may be, to die a consolatory and dignified death”.
2.  The review of the current medical parole system aims to address the following short comings with the existing legislative framework:

· Limiting the granting of medical parole to inmates in the final phase of a terminal disease has the resultant effect that other inmates who are seriously ill or similarly incapacitated, due to for instance a severe stroke, are detained in Correctional Centres even though the Department does not have the necessary financial and human resources to properly care for such inmates.    
· Medical doctors are currently reluctant to recommend inmates for placement on medical parole due to the fact that they find it difficult to certify that an inmate is in the final phase of terminal illness.  In addition, medical practitioners are reluctant to recommend placement on medical parole within the limited definition currently applicable due to the media and societal pressures associated with their recommendations, in a situation where 60% of such inmates do not pass away after placement on parole.  At the same time the reluctance of medical practitioners to recommend the placement on medical parole of inmates in order to die a dignified and consolatory death outside results in a very high number of natural deaths within our Centres each year.

3.  On at least three occasions, the Department has been taken to court over the non-placement on medical parole of sentenced offenders who were seriously ill.  It is in the interest of the Department to develop a medical parole system that –
a) respects the dignity of seriously ill inmates and ensures their placement on parole on humanitarian grounds;

b) limits the constraints placed by seriously ill inmates on the financial and other resources of the Department.

4.  Any revision of the current medical parole regime applied in SA will have to involve an amendment of the relevant section of the Act together with an amendment of the applicable forms used by medical practitioners and parole boards in the placement of offenders on medical parole.  

5.  In terms of section 2 of the Act, the purpose of the correctional system is to contribute to maintaining and protecting a just, peaceful and safe society by, amongst others, enforcing sentences of the courts and detaining inmates in safe custody whilst ensuring their human dignity.  It is proposed that in the application of medical parole a balance must also be struck between on the one hand the need to ensure that seriously ill offenders are treated with dignity, whilst on the other hand ensuring that the release of such offenders does not pose a significant risk to society.  
6.  It is proposed that the revised medical parole system should function as follows:
· Eligibility:  Any sentenced offender is eligible for consideration for placement on medical parole.

· Who initiates the application:  Applications for placement on medical parole are to be lodged by medical practitioners or sentenced offenders.  In order to ensure that the system is not overburdened by allowing sentenced offenders to apply for medical parole, the legislation provides that such applications are not to proceed to decision makers if not supported by a written medical report recommending placement on medical parole.  (Format of the application and processes to follow in the lodging of the application will be prescribed by regulation)

· Criteria for eligibility:  It is proposed that an approach which balances the medical condition of the inmate against the risk posed to society if he or she is released should be adopted.  In this model there are three factors which must be present in order to qualify for consideration for placement on medical parole.  Not only should the inmate suffer from a terminal illness or be rendered physically incapacitated as a result of injury, disease or illness so as to severely limit daily activity or inmate self-case, but the risk of re-offending must also be low and there must be appropriate arrangements for the inmate’s supervision, care and treatment upon release.  
· Medical grounds:  The placement of an offender on medical parole is no longer to be limited to offenders in the final phase of any terminal disease or condition.  No determination as to life expectancy is to be made.  In addition, apart from inmates suffering from a terminal disease or condition, the net is thrown wider to also include inmates who are physically incapacitated as a result of injury, disease or illness so as to severely limit daily activity or inmate self-care.  Inmates who have suffered a severe stroke will for instance be covered under this broadening of medical grounds for consideration of placement on medical parole.  
· Provision is made to exclude the placement on medical parole of inmates whose medical conditions are self-induced.  (For example, where an inmate develops full blown AIDS as a result of refusing to take his prescribed anti-retrovirals or where an inmate’s condition is brought on by a hunger strike).

· In determining whether the risk of re-offending is low, it is proposed that the fact that the trial judge was aware of such medical condition when sentencing such an offender be taken into account, together with other factors usually considered by the Case Management Committee under article 42 of the Act.

· Specific mentioning is made of the fact that victims are entitled to make representations to the Parole Board in the usual manner.  There is no reason why such representations cannot also in this instance be balanced against the other factors taken into account in arriving at a decision on placement.

· Cancellation of medical parole:  Medical parole is not to be cancelled simply because of a change in an offender’s medical condition.  But, the usual provisions on the cancellation of parole are equally applicable here, such as the violation of the conditions of community corrections.
· The processes and procedures to be followed in the consideration of medical parole must be spelled out in regulations.  It is proposed that the medical diagnosis of the medical practitioner, which puts the process in motion, be certified by a Medical Advisory Board to be established in each region.  The role of the National Commissioner, Parole Board or Minister (as the case may be) will therefore be to establish the other two criteria for eligibility, namely the risk posed to society and whether there is adequate placement for the offender, since the medical leg of the three-pronged decision would have been established.  
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