INCARCERATION FRAMEWORK:  WAY FORWARD
1. In 2008, Parliament passed the Correctional Services Amendment Bill, [B25 of 2008].  The President assented to and signed the Bill and it became an Act of Parliament, but most of the provisions of the Act were only put into operation on 1 October 2009.  Amongst, the provisions not put into operation are sections 48 and 49 of the Amendment Act.  These sections deal with the development of an incarceration framework, in terms of which minimum periods that sentenced offenders would have to serve before consideration for placement on community corrections, had to be determined.  In other words, the development of an incarceration framework was proposed in order to substitute the existing framework for the determination of minimum periods which offenders have to serve before qualifying for consideration for placement on parole.  
2.  In terms of the provisions of the Amendment Act, the incarceration framework has to be developed by the National Council for Correctional Services (NCCS) acting in consultation with the National Commissioner.  In the process of developing the incarceration framework a number of questions with regard to the desirability of developing such a framework had been raised by the NCCS.  The concerns raised by the NCCS have ultimately culminated in the taking of a joint decision by the NCCS and the Minister of Correctional Services whereby it has been decided not to proceed with the development of an incarceration framework, but instead to strengthen the existing legislative framework which regulates the determination of minimum periods to be served by sentenced offenders before consideration of placement on parole. 
3.  The purpose of this paper is to firstly summarise the main factors which have influenced the above mentioned decision.  Secondly, in the absence of an incarceration framework an outline is given of the steps that will be taken in order to, on the one hand, strengthen the existing parole system and, on the other hand, address the problems raised in 2007 as the basis for the motivation for the creation of an incarceration framework.
4.  The decision not to continue with the development of an incarceration framework has been informed by the following factors:
4.1  The development of a third parole regime within South Africa is highly undesirable and unworkable:

Since the entry into force of the provisions of Act 111 of 1998, the Correctional Supervision and Parole Boards (Parole Boards) have to apply two different systems of parole.  One system is applicable to inmates sentenced before 1 October 2004 and the other system is applicable to inmates sentenced after 1 October 2004.  

In terms of the Constitution, an offender may not be subjected retrospectively to a more severe prescribed punishment regime than that which prevailed at the time of his or her sentencing.  In other words, offenders should receive the benefit of the more beneficial system that prevailed when they were admitted to serve their sentences.  It is against this background that it must be understood that the previous system will remain applicable for a considerable time for inmates given lengthy sentences prior to 1 October 2004.  Equally, sentenced offenders falling under the second system, which has been in operation for nearly 6 years, will remain within the system for a considerable period of time (especially since courts have handed down increasingly lengthy sentences over the past couple of years).
In the development of the proposed incarceration framework it had become clear that any differentiation in the application of minimum periods from the existing parole system would inevitably result in the creation of a third parole system in South Africa, as from the date of the entry into force of such framework.  

Our parole boards simply do not have the capacity to administrate and manage a third system of parole.

4.2  Uncertainty as to the legal standing of the process set out for the adoption of the incarceration framework:

Section 73A(6) of the Act (if promulgated) provides that once Parliament has approved the framework the Minister must make regulations to enact the framework into law.  The status of the framework itself is not clear since it will not be legislation or regulations and in order to amend it in future it is assumed the same process, as set out in section 73A and which is as onerous as the process for the amendment of legislation, will have to be followed.  The regulations to be issued by the Minister will follow the minimum periods set out in the incarceration framework and cannot deviate from those.  Section 87(3) of the Amendment Act stipulates further that the commencement date for sections 73 and 73A must be fixed after the regulations to be enacted by the Minister have been made and published in the Government Gazette.  What is not clear is how Parliament approves an incarceration framework based upon a process set out in a section of an Act that has been assented to by the President, but which has not as yet been promulgated?  The usual process would be for the section to be promulgated to allow the process to take place and then to allow for the regulations to be enacted three months after the adoption of the framework.  The problem is that the current framework is set to be approved by Parliament in terms of a section which has not been promulgated and this begs the question as to the legal standing of the Committees in even considering the framework.  

4.3  No version of an incarceration framework could practically achieve the desired outcomes as stipulated in section 73A(2) 
The motivation for the adoption of an incarceration framework was based on the stated need to address the following problems experienced with the current parole system, namely: 

· The fact that the current system is perceived to be raising illegitimate expectations in relation to the minimum periods which sentenced offenders had to complete before qualifying for consideration for placement on parole;

· The fact that the current parole system is perceived to be rigid in its application; and

·  The fact that the current parole system is being applied inconsistently amongst parole boards.
These factors have in turn been incorporated in the wording of section 73A(2), in as far as this section aims to determine the content of the proposed incarceration framework.  In attempting to give effect to the parameters set in section 73A(2), it has however become evident that these factors could not practically be incorporated in an incarceration framework whereby it is expected that such framework would achieve consistency amongst boards whilst at the same time differentiate between offenders serving the same sentences based on their good behaviour whilst incarcerated.  As will be indicated below in the discussion on recommendations, these concerns are of such a nature that the solution lies in the adoption of practical interventions.  It is inconceivable that concerns such as the raising of illegitimate expectations amongst sentenced offenders or the removal of inconsistency in application amongst parole boards could be achieved through an incarceration framework if the current framework provided by the Act could not achieve such results.
5.  Recommendations on the way forward:  The following three-pronged approach is proposed –
5.1  Repeal sections 48 and 49 of the Amendment Act, which deal with the development of an incarceration framework.  The resultant effect of such repeal would be that the current legislative framework for the regulation of minimum periods that inmates must serve before qualifying for consideration on parole under section 73 of the Act will remain in place.  
5.2  Amend the relevant provisions of the Correctional Services Act, which deal with the parole system and the setting of minimum periods before an inmate may be considered for placement on parole.  The purpose of such amendments is to ensure that the short comings within the current parole system are addressed in a manner that will not create a third parole system.  

5.3  Thirdly, it is proposed that the problems identified with the operation of the current parole system, which formed the basis for the motivation to adopt an incarceration framework, should be addressed in the following manner:
5.3.1  Address the “unfounded expectation of inmates who expected to be released on parole after serving a specific amount of time”:  This problem can clearly not be addressed through legislative amendments, but should instead be addressed by developing booklets in all official languages which explains the working of the parole system in plain language.  Such booklets should be handed to each sentenced offender and the contents thereof should be clearly explained upon admission to a Correctional Centre.  Steps should further be taken to ensure that Independent Correctional Centre Visitor’s are empowered to explain the operation of the parole system to sentenced offenders.
5.3.2  Address the inconsistent application of the parole system amongst the 52 parole boards:  Again, the solution to addressing this problem lies in the provision of continues, practical managerial support to parole boards and does not lie with the adoption of additional or different parole provisions.  Inconsistency in the application of the current parole regime is caused by, amongst others –
· A lack of ongoing training of parole board members in the application of the parole system;

· Confusion caused by the Department in the issuing of circulars and directives, which are often repealed but no follow-up is made to ensure that these are no longer applied by parole boards.

· No interaction amongst different parole boards in order to exchange experiences and provide support to one another in the fulfilment of their mandate.

· Inconsistency in ensuring that decisions of the parole review board reach each and every parole board in order to provide guidance on the manner in which to deal with particular cases.

These issues should be addressed in the following manner:

· Develop a comprehensive and unambiguous training manual for parole boards.

· Ensure that all parole board members receive training.

· Ensure that refresher training courses are provided during the term of office of parole boards.

· Develop a parole board file containing all the documentation to be used by a parole board.  Each file must be certified by the relevant branch within the Department as containing the complete set of documentation to be applied by a parole board.  Each file should be checked periodically and certified as being correct.  If any additional directive or circular is to be included in such file then it should only be incorporated by a duly authorised official who must certify the file after having removed or added any documentation thereto.  By working from a singular certified file, the current confusion amongst parole boards in the application of departmental documentation in the management of the parole system will be eliminated and the current inconsistencies in the application of the system created as a result thereof will be curtailed to a great extent.  A separate file containing all the decisions of the parole review board and regular interaction amongst parole boards on such decisions should also be introduced.  
· A monitoring and evaluation tool should be developed in order to monitor the functioning of parole boards in an effort to improve the functioning thereof whilst at the same time eliminating any inconsistencies in the application of the parole system.  

The bottom line is that the problems experienced with the current parole system are not linked to the stipulated minimum periods that an inmate must serve before consideration for placement on parole.  The problems experienced with the application of the parole system relate to the application and management of this system in practice.  The solution hereto lies in the beefing up of the training of parole boards, the provision of continues support in the application of the parole system and the monitoring of the application thereof, in order to timeously identify discrepancies in the application thereof so as to rectify such issues on an ongoing basis.
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