A COMPARATIVE SUMMARY OF THE LEGISLATIVE FRAMEWORKS REGULATING THE PLACEMENT OF OFFENDERS ON MEDICAL PAROLE IN OTHER JURISDICTIONS
	Legislative framework
	US: New York State
	US: Montana State
	New Zealand
	England and Wales
	Scotland

	Who qualifies?
	Any inmate serving an indeterminate or determinate sentence of imprisonment

- At any stage of his or her sentence
	Any sentenced person
	Sentenced offenders
	All sentenced offenders
	All sentenced offenders

	Who initiates the application?
	Either the Commissioner of correctional services or at the request of the inmate – the Commissioner directs that a diagnosis be made
	Board, department, inmate or his or her family member may submit an application

The application must include details of medical care to be provided upon release and how it will be financed and must also include a report by a physician
	The Chairperson of the Parole Board
	On application by sentenced offender
	On application by sentenced offender

	Medical grounds 

	Certified to be suffering from a terminal condition, disease or syndrome and to be so debilitated or incapacitated as to create a reasonable probability that he or she is physically incapable of presenting any danger to society
	If inmate is unlikely to pose a detriment to the person, victim or community and has a medical condition requiring extensive medical attention or has been determined by a physician to have a medical condition that will likely cause death within 6 months or less.
	Offender may be released on compassionate release on either of the following grounds:

The offender has given birth to a child; or the offender is seriously ill and is unlikely to recover.
	If the prisoner is suffering from a terminal illness and death is likely to occur soon or the prisoner is bedridden or similarly incapacitated.
(In instances of terminal illness – appropriate life expectancy is 3 months or less)   
	The prisoner is suffering from a terminal illness and death is likely to occur soon or the prisoner is bedridden or similarly incapacitated

	Who decides?
	Commissioner instructs that a medical diagnosis be done.

Then a licensed physician undertakes the diagnosis.

Then reports back to Commissioner.

Commissioner must then certify that the inmate is suffering from such terminal condition and that the inmate is so debilitated or incapacitated as to create a reasonable probability that he is incapable to presenting any danger to society.

If Commissioner certifies then it goes to the 

Parole Board. (No review of Commissioner’s decision).

Parole Board’s decision may be appealed.
	Submitted to Centre.

Reviewed by department before submitted to parole board.

Parole board holds a hearing 
	The Parole Board on referral of the Chairperson.

The Chairperson’s referral must be in writing and stipulate reasons for the referral.
	Where the Governor supports the application it is submitted to Early Release and Recall Section.  They liaise with medical director, prison health.
They decide to refuse the application or to submit it to the Ministers for a decision on release.

If release, then they stipulate additional licence conditions and notify the prisoner.

(Prepare reports from medical practitioner on medical condition as well as report from probation officer on the care available to the prisoner in the community and any relevant issues that go to risk)
	Secretary of State after consulting the parole board (unless impracticable to do so)

	Exclusions
	No inmate serving a sentence imposed upon a conviction for any of the following offences shall be eligible for release on medical parole:

Murder in the first degree, murder in the second degree, manslaughter in the first degree and any offence defined in art 130 of the penal law or an attempt to commit any of these offences.
	No inmate sentenced to death or life imprisonment without the possibility of release may be placed on medical parole.
	
	Conditions which are self-induced would normally not qualify a prisoner for release.
	

	Safeguards 
	Such release shall be granted only after the board considers whether, in light of the inmate’s medical condition, there is a reasonably probability that the inmate, if released, will live and remain at liberty without violating the law, and that such release is not incompatible with the welfare of society and will not so deprecate the seriousness of the crime as to undermine respect for the law and shall be subject to the limits and conditions specified.
	
	
	Compassionate release criteria:
The prisoner is suffering from a terminal illness and death is likely to occur soon; or the prisoner is bedridden or similarly incapacitated and

the risk of re-offending is past; 

and 

there are adequate arrangements for the prisoner’s care and treatment outside prison; and
early release will bring some significant benefit to the prisoner or his/her family.

General factors that also need to be considered:

The length of the sentence still outstanding; the effect on the overall sentence passed by the court if early release is granted; and any remarks which the trial judge made on sentencing which may have a bearing on the question of release.

In medical cases, the diagnosis and prognosis; in particular whether there is a specific estimate of life expectancy; and the degree of incapacitation.  
	The prisoner is suffering from a terminal illness and death is likely to occur soon or the prisoner is bedridden or similarly incapacitated
and

the risk of re-offending is acceptable;

and

there are appropriate arrangements for the prisoner’s supervision, care and treatment in the community;

and

early release will bring some significant benefit to the prisoner and his/her family.

General factors – the following factors always require to be considered –

The type of offence and prisoners supervision level; the length of the sentence outstanding; the effect of the overall sentence if early release is granted and any comments that the trial judge made on sentencing which may have a bearing on the question of early release; in medical cases, the diagnosis and prognosis, in particular whether there is an estimate of life expectancy and the degree of incapacitation.

	Revocation of parole - grounds
	Medical parole is granted for a period of 6 months.  It is reviewed one month prior to expiry of 6 month period – it can be granted again or it may be revoked if the medical report shows that inmate is no longer so debilitated or incapacitated as to create a reasonable probability that he or she is physically incapable or presenting any danger to society.

Parole may also be revoked if the conditions are violated.
	If either the board or the department determines that the person’s medical condition has improved to the extent that the person no longer requires extensive medical attention or is likely to pose a detriment to the person, victim or community, the board may revoke the parole.
	An offender released on compassionate release is liable for recall as if he or she has been released on parole.
	If an offender makes an unexpected recovery he or she remains on parole.

However, as with any other form of parole the prisoner may be recalled if he or she does not comply with the parole conditions set for his or her release.
	

	Victim involvement
	Not victim involvement, but the Act gives 15 days to the sentencing court, the district attorney and the inmate’s attorney to comment.
	Specific provision is made for the submission of representations by victim and such statements are to be kept confidential.
	A copy of the release order together with any conditions imposed on the offender must be supplied to the offender, the victim and the police.
	
	

	Conditions 
	Commissioner must provide an appropriate medical discharge plan, which confirms medical placement upon discharge (hospice etc).

Condition of release is that parolee agree to remain under care of a physician
	Person must agree to placement in an environment approved by parole board.

Board may require that the person agree to periodic examinations at the person’s expense.
	Impose the standard release conditions and any special conditions as necessary.  Conditions may be varied after release.
	Secretary of State will need to be satisfied that the risk of re-offending is past and that there are adequate arrangements for the prisoner’s care and treatment outside the prison.
	

	What must medical report show?
	Shall include but not be limited to a description of the terminal condition, disease or syndrome.

A prognosis concerning the likelihood that the inmate will not recover from such terminal condition, disease or syndrome.

A description of the inmate’s physical incapacity which shall include a prediction respecting the likely duration of the incapacity.

A statement by the physician of whether the inmate is so debilitated or incapacitated as to be severely restricted in his or her ability to self-ambulate and to care for himself.
	Must include a description of the medical attention required to treat the person’s medical condition; a description of the person’s medical condition, any diagnosis and any physical incapacity and a prognosis addressing the likelihood of the person’s recovery from the medical condition or diagnosis and the extent of the potential recovery.  May include whether the person may die within 6 months.
	
	Full details of the medical condition.  It is essential that an indication of likely life expectancy is included in the report.
Medical practitioners must give reasons why early release should be considered and should answer the following question “Does the condition of health render the inmate incapable of committing further criminal acts, particularly or a sexual or violent nature?
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