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Introduction

We thank you for the opportunity to put our views on the Intellectual Property laws Amendment Bill to the Committee. Although it is a highly technical piece of legislation, it touches on basic and important issues to the traditional an indigenous communities of South Africa, even if and when they are not making direct use of the legal instruments that you putting at their disposal. The legal framework that a society creates, represents a frame of mind and if that is one of recognition and solidarity with its indigenous communities, it enables them to thrive.

In the short presentation that follows, we will argue that there are important reasons to' support and strengthen initiatives like the present bill to protect and empower traditional indigenous communities in a commercialised and competitive environment. That being true we will take it a step further and argue that such protection and support only makes sense if and in so far as the communities in question are functional communities and are not eroded and undermined by economical, political or cultural circumstances that they are unable to control. In conclusion we will put the view that the Afrikaners of Orania represent such a community, even though we are not commonly viewed as such.

Indigenous knowledge needs to be protected

When addressing the question of indigenous knowledge and traditional culture it easily seems as if you need to stand back from the hustle and bustle of modern life and enter a mindset of past eras and centuries. It seems as if you have to travel between worlds that are essentially disconnected and though some nostalgic impulse may move us to sympathise with those times past by, it is the here and now that appeals to our reason and feeds our action. This is the main misunderstanding that needs to be discarded, especially in a society troubled by poverty and a need for development.

In fact, it is exactly this disconnectedness that causes much of the poverty and disorientation in so many societies lacking in development. More important for sustainable development than capital, markets or even infra-structure, is the knowledge and the frame of mind that makes data "knowable", is the symbolic order against the background of which it makes sense to take certain initiatives or actions. "Why take the trouble?" precedes the question "What am I to do?" and needs to be answered before endemic poverty can be adressed successfully.

If one takes a holistic view of indigenous knowledge it represents exactly this symbolic order or world view - not as something stagnant and unchangeable, but in fact as the precondition for changes that make sense to accept, or even to pursue. The diverse strategies regarding human health and healing, often associated with indigenous knowledge, and the phenomenon of psycho-somatic illnesses and conditions attest to the importance of a symbolic order, even for the individual, all the more so for a community. What needs to be protected then is not so much isolated pieces of knowledge or expressions of culture, preserved as if in a museum, but a perpetually self-transforming system of meanings and sources of meaning that equips its users for the challenges that life will confront them with.

That is why not only the physical assets of communities, like mineral rights or fertile land need to be protected, but also its spiritual, cultural, intellectual and linguistic 'assets', be it of direct monetary value or not. It all translate to the possible well-being of communities and its members, including more than economic wealth, but facilitating it at the same time. The protection of certain pieces or expressions of indigenous knowledge has a double value in itself, for the protected item may be of financial benefit, but the symbolic value of a proper regard for the system it represents may be even higher on the long run. Stealing knowledge is not only like stealing money, it is like stealing dignity and self-confidence as well.

Functional knowledge systems needs functional communities

It is clear that the broader, philosophical approach taken in the argument thus far understands the protection of indigenous knowledge not as an ad hoc activity, just looking after this or that song or plant or medicine, but as a fundamental orientation, an approach of recognition and respect towards ways of relating to the world that differs from the modern mainstream. It values meaning higher than truth, appropriateness more than sophistication.

It would consequently make no sense to try and protect functional knowledge systems, or better, afford them the circumstances in which to thrive, without affording the communities that embody it the circumstances and opportunities to thrive as well. In fact, it would be impossible. If that was the intention, it would have been a cynical way to take away with one hand what is offered with the other. Although this is obviously not the intention of your present initiative and the Bill before us, the undermining effect on indigenous culture and tradition of modernity and globalisation - or at least certain forms of it - should not be underestimated.

It is an open question what the effect would be when the categories of scarcity and strategies of competition be implemented to look after the material and cultural assets that was originally conceived and shared on a basis of co-operation and abundance. Whether in your eyes nature or creation represents abundance or scarcity has more to do with your perspective than with objective fact. And exactly this difference of perspective marks the often unbridgeable gap between high modernity and global market economy and the interpretive systems that regulated human interaction in many ways for centuries and millennia before.

What then are the preconditions for sustaining functional communities? We have identified four conditions, though more may certainly be said about it than the few remarks that I will offer you. The first is recognition, not just as an act, but as a condition, as a state of being, as living in the eyes of others. In a sense everything else that a community needs to thrive, flows from recognition and can be understood as expression of it. It is a relational condition and prevent one from the outset to think in terms of isolation when affirming your community.

The second condition is for a functional community is to embody itself in institutions; not just one representative councilor regent, but a variety of institutions for transmitting culture to the young, for practising faith and prayer, for respecting previous generations, hero's and role models, for gaining advanced insight in the working of things, for developing the language that put new things (like technology) at your disposal. The first step towards integrating new technology into a culture is to integrate it into the culture's language; any form of modernising without it, tends towards alienation.

The third condition is empowerment - not in the sense of funding, but in the sense of feeling able to tackle the challenges that accompany change. Many classical modern development projects fail because it is over-funded while the changes to lifestyle and relations (eg between men and women) that it implies, are not sufficiently integrated into the specific culture.

The fourth condition for sustaining a functional community is space. Space can be mental and physical – and a community needs both to thrive! In other words is does not refer only to the question of land, but it refers to land as well. Without whatever amount of control over land and resources a community deems necessary and is able to yield, there couldn’t be much empowerment. Communities that experience the need of interaction and enjoy recognition will control land in a way that need not offend a mature state.

The Afrikaners of Orania as an indigenous and traditional community

By now  you could possibly ask what interest the community of Orania has in all this. Are they not representative of a sentiment that manifests itself exactly in either isolation or paternalism? As elected leader of Orania, both the town itself and the broader Orania Movement, I want to repudiate such a perception. In fact, we view ourselves as a traditional community - let's call it 'of a special kind' if you like. To illustrate the point, I will refer you to our reaction on the UN's Special Rapporteur on human rights and fundamental freedoms of indigenous peoples in South Africa, Rudolpho Stavenhagen's report during 2005 (if I am correct).

According to his interpretation there are three issues that prevent Afrikaners from being commonly held as an indigenous population. Firstly the Afrikaner's nationhood is a relatively modern phenomenon, following from the European colonisation of Africa; secondly Afrikaners are associated with the period of White minority rule in South Africa, and had previously been a dominant ethnic and cultural minority; and thirdly Afrikaners, as citizens of South Africa, enjoy the same human rights and fundamental freedoms as every other person in the country, including the right to equality and the right to non-discrimination.

Nonetheless our view on the matter would be that:

Firstly, the Afrikaner people did in fact come into being during the last three hundred years and cannot be viewed as a first nation in South Africa, but that they can at the same time not be reduced to any of their sources. In other words, the fact that our ethnic and cultural identity does not date back to times immemorial, does not mean that it is not authentic, does not exist or is not indigenous; our language, culture and ethnic consciousness came into existence within and in terms of Africa and South Africa over and against colonial rule from outside.

Secondly, in many senses the Afrikaners' association with Apartheid represents a dark page in our history, but Afrikaner identity cannot be reduced to an ideology that was preceded and also outlived by Afrikaners.If we should start moralising about what indigenous peoples have done during their histories in order to survive the different threats to their existence, it is a matter of opinion whether anyone would come out unscathed. We would argue that securing the future rather than condemning the past of indigenous peoples should form the basis of their recognition as such, especially as dominance during one phase of a people's history all but guarantees its security during another.

Thirdly, although Afrikaners enjoy full citizenship in a united and undivided South Africa, the same can also be said of other South African indigenous peoples who are recognised as such. Fact is that a small minority, especially when scattered over a huge area and integrated with the majority population, cannot take decisions on their own affairs or even materially influence decisions affecting their existence without taking special measures to that effect. In this sense Afrikaners share the same fate with other indigenous peoples in South Africa.

With regard to indigenous knowledge as such, members of the community of Orania can look after their individual interests fairly well with presently available instruments and from that point of view we would probably not have taken the trouble to go beyond that. On the other hand we experience ourselves as under pressure in many other ways which could be understood in terms of indigenous knowledge systems.

For example the co-operative as business form played a key role in fighting poverty amongst Afrikaners during the previous century, but was replaced by more competitive forms since then. By now we are re-inventing such strategies and draw heavily on forgotten memories to reintroduce the ethos needed for such a project. Our community bank and local "currency" are examples of successfully implementing, but time would not allow us to go deeper into that.

Point is that the community of Orania is following your Bill with interest and wish you well in terms of the arguments above on which we hope to build fruitful future relations.

I thank you

Carel Boshoff

President of the Orania Movement 

