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THE DEFENCE AMENDMENT BILL [B11B – 2010] –
DISCUSSION OF SELECTED ISSUES

1.
INTRODUCTION
The Department of Defence and Military Veterans (DODMV) introduced the Defence Amendment Bill [B11 – 2010] in Parliament on 2 June 2010. On 10 June 2010 the DODMV, in a preliminary briefing to the Portfolio Committee on Defence and Military Veterans, indicated that it would also introduce a new clause into the Bill dealing with the Military Command of the Defence Force, thus necessitating an amendment to the Long Title setting out the objects of the Bill. 
This brief highlights some of the important issues emanating from the Bill and those that were raised during the Department’s preliminary briefing to the Portfolio Committee on Defence and Military Veterans. It also discusses the main amendments effected by the Portfolio Committee on Defence as reflected in the Defence Amendment Bill [B11B - 2010], that was adopted by the Portfolio Committee on 12 October 2010. 
The amendments affected by the Portfolio Committee included changes to the definitions contained in Clause 1; the insertion of a new section setting out the composition of the Military Command of the Defence Force; as well as technical amendments to the Long Title of the Bill.
2.
OBJECTS OF THE BILL 

The proposed amended Long Title of the Bill states the objects of the Bill as seeking to:

· Set out the composition of the Military Command of the South African National Defence Force.
· Section 202(1) of the Constitution states that the President, as the Commander-in-Chief of the Defence Force, must appoint a Military Command of the Defence Force to exercise command over the Defence Force under the direction of the Cabinet member responsible for defence, and under the authority of the President. 

· Clause 2 which deals with the composition of the Military Command was amended by the Portfolio Committee.

· The Defence Act does not currently set out who comprises the Military Command. In terms of the amended clause 2, a new section 4A is to be inserted in the principal Act, (the Defence Act No 42 of 2002) which states that the Military Command referred to above, consists of the Chief of the Defence Force (as Commander), and the Chiefs of the South African Army, Air Force, Navy, Defence Intelligence, Human Resources, Logistics and Joint Operations of the Defence Force; as well as the Surgeon-General of the South African Military Health Service. The Department included the Chiefs of Human Resources and Logistics, but the Chief of the Reserve Force was omitted from the Military Command.

· Ensure that Reserve Force members can be utilised and called up to perform service in the Defence Force at all times, including during peace time.

Members of the Reserve Force are only obliged to serve during time of war, a state of national defence or a state of emergency. Because Reserve Force members do not currently have a contract of service, it creates problems with regard to planning. A contract of service will set out the periods that a Reserve Force member will be liable to serve. Reserve Force members will therefore be obliged to comply with a call-up order after signing such contract. The Minister will also be able to extend the period of service in the Reserve Force member’s call-up order in concurrence with the member.
 
· Establish a Defence Force Service Commission (DFSC), to make recommendations to the Minister of Defence and Military Veterans concerning the salaries, service benefits and other conditions of service of Defence Force members. 

According to the Memorandum on the Objects of the Bill the establishment of the DFSC is necessary to render expert advice and provide a mandate to the Minister in respect of the improvement of conditions of service and service benefits for members of the Defence Force. Currently the Defence Force depends ‘solely on the largely dysfunctional bargaining process as the only mechanisms towards achieving improved conditions of service and service benefits.’

3.
ISSUES TO CONSIDER

3.1
Clause 2 - Composition of the Military Command 

Comment

· The Select Committee must consider whether the Chief of the Reserve Force should also form part of the Military Command.

· According to the minutes of 12 October 2010
, only two parties objected to the adoption of Clause 2 as amended by the Portfolio Committee as the Department omitted the Chief of the Defence Reserves from the Military Command although it was contained in the proposed amendment presented to the Portfolio Committee at the preliminary briefing on 10 June 2010.

· According to the DODMV the criteria to identify the members of the Military Command were that the incumbents had command responsibility and were at least at the level of a three-star General. The DODMV indicated that the Chief of the Reserve Force was an adviser to the Chief of the Defence Force but had no command responsibility.

· It was pointed out by a Member of the Portfolio Committee that the Chief of the Reserve Force currently served on the Military Command and had, contrary to what the Department said, command responsibility as Reserve Force members were currently participants serving in military training, exercises and operations. In terms of section 11 of the Defence Act the Reserve Force is part of the South African National Defence Force (SANDF) in addition to the Regular Force.

· Section 12 of the Defence Act specifies that the SANDF comprised the Army, Navy, Air Force and Military Health Services. However, the Department sought to include the Chiefs of Human Resources and Logistics (two-star Generals at the same level as the Chief of Reserves), whereas the Chief of the Reserve Force was omitted from the Military Command.

· The composition of the Military Command is not defined in the current Defence Act. The proposed clause in the Defence Amendment Bill is the first attempt to make provision for specifying who constitutes the Military Command.
3.2
Contract

Clause 4 proposes a contract of service to be entered into with the Defence Force within 18 months after the commencement of the Amendment Act 2010. It also states that the content and format of the contract must be prescribed.
Comment

It is not clear why a contract of service should be entered into within 18 months as opposed to a shorter period like 12 months. It is also not clear how ‘new’ applicants will be catered for after this period, or whether this only applies to current Reserve Force Members. While it is important that the content and format of the contract must be very clear since breaches can lead to criminal proceedings, it is not clear whether the content will be negotiated and agreed upon between the Minister (or her representative) and the Reserve Force applicant. 

3.3
Salaries, service benefits and other conditions of service

The establishment of a Defence Force Service Commission (DFSC) in Clause 6 to render expert advice and provide a mandate to the Minister in respect of the improvement of conditions of service and service benefits for members of the Defence Force, stems from the mandate of the current interim Defence Force Service Commission (DFSC) to advise the Minister on conditions of service. As a result section 62B(7) of the principal Act which refers to the Public Service Commission (PSC) will be deleted due to the severance of the relationship with the PSC. The PSC currently plays a crucial role in the determination of service conditions in the Public Service in South Africa and its mandate is multi-sectoral while the new DFSC will only apply to the defence sector. 
Comment

· The Department should clarify and set out exactly what agreements have been reached between the Minister and the PSC with regard to the conditions of service and service benefits for Defence Force Members.
· The role of the Minister of Finance should also be clarified, especially regarding improved remuneration.
· It also needs to be established whether this legislative proposal includes the remuneration of the Senior Management System (SMS) officials, the Reserve Forces and the personnel of the newly established Department of Military Veterans.
3.4
Military Bargaining Council (MBC) and Military Arbitration Board (MAB)
Clause 5 proposes the amendment of section 55 of the Defence Act by the insertion of subsection 55(3) to state that in the event that the processes contemplated in section 55(1) and (2) do not materialise, the Minister may, with the approval of the Minister of Finance, determine the pay, salaries and entitlements of Defence Force Members, taking into account the recommendation of the Commission. 
Comment
· Section 55(3) was added by the Portfolio Committee in order to align Clause 5 with the Constitution. 
· Originally the Bill proposed the deletion of section 55(2) of the Defence Act which would have resulted in the exclusion of Military trade unions from the bargaining process, whereas the Constitutional Court has ordered the Defence Force to accommodate unions
.

· The Defence Force needs to explain (a) whether the unions have been consulted in the process of drafting the Bill, (b) what the current legal status is of especially registered unions in the Defence Force, and (c) the content of the legal opinion the Defence Force received on the issue of unions. 

3.5
Number of members of the Defence Force Service Commission
Clause 6 refers to section 62A(2) of the Defence Act which states that the Commission consists of no fewer than eight and no more than 10 members appointed by the Minister. Section 62A(3) states that the Minister will designate one member as Chairperson and another as Deputy Chairperson of the Commission. 

Comment

If the Commission consists of between eight and 10 members, the quorum as referred to in Clause 6 (section 62F(2)) should be revisited as it states that “[s]ix members of the Commission form a quorum for a meeting of the Commission”. The quorum, as is generally accepted, should rather depend on the number of members of the Commission, as opposed to a stated number such as 6. 

3.6
Full-time or part-time membership of the Commission
The proposed amendment to section 62C(9)(a) in Clause 6 states that a member of the Commission (i) holds office for a period not exceeding five years; (ii) may, at the discretion of the Minister and in the interest of continuity, be reappointed, but may not serve more than two terms consecutively, and (iii) may be appointed either on a full-time or a part-time basis. 

Comment

In terms of this clause a member of the Commission can serve for a period of five years, which in itself is problematic, especially if one considers that he/she can serve full time. In terms of clause 6 (section 62C(2)) a Nomination Committee makes recommendations to the Minister for the appointment of members of the Commission and submits a shortlist to the Minister in this regard. However, it is still the Minister who appoints these members. It is therefore suggested that the independence of the DFSC should be enshrined and protected in the Bill and that the discretionary powers of the Minister over the DFSC be limited. In the alternative, it is suggested that members should only serve part-time and for only one term. 
3.7
Discretionary powers of the Minister

3.7.1
The Minister may appoint Members of the Commission

Clause 6 (section 62C(5)) states that the “Nomination Committee must submit to the Minister a list of suitable candidates at least one and a half times the number of members of the Commission to be appointed.” As mentioned above, clause 6 (section 62A(2)) states that the Commission will consist of between eight and 10 members.

Comment

· The Minister has discretionary powers to choose from a list of possibly 12 to 15 nominees who should serve on the Commission.
· It can be argued that the Bill gives the Minister too much discretion and this should be balanced by appointing an independent panel to select members in consultation with the Minister.
· Given the fact that the members can serve for a period of five years (with re-appointment – possibly 10 years) and this can be on a part-time or full-time basis, it is conceivable that this can be equated to a contract position with various other benefits, which is likely to turn this opportunity into a well-sought after one.

· The Select Committee should consider whether the President should rather appoint members of the Commission as opposed to the Minister as provided in the Bill. 
· The Select Committee’s attention is also drawn to the Parliamentary procedure in respect of the appointment/suspension/ removal from office of members of the judiciary. A similar procedure could be adopted for the appointment of members of Commission; and Parliament should also confirm any suspensions or removal from office of members of the Commission.
3.7.2
The Minister may intervene if the Commission fails to perform its functions effectively and efficiently

Clause 6 (section 62K(1)) states that in the event that the Commission has failed to perform its functions in an effective and efficient manner, the Minister may direct the Commission to take any specified action. In terms of section 62K(2) the directive must state the reasons why it was issued, as well as the remedial steps and the time-frame within which such steps must be taken by the Commission.  
3.7.3
The Minister may appoint an administrator to take over Commission functions 

In terms of section 62K(3) the Minister may appoint a person as administrator to take over one or more functions of the Commission in the event that the Commission has failed to perform its functions in an effective and efficient manner and had failed to comply with a directive by the Minister in this regard. In terms of section 62K(5) the Minister must terminate the appointment of the administrator once he or she is satisfied that the Commission is able to “perform its functions in an effective and efficient manner”.
3.7.4
The Minister may dissolve the Commission 

Clause 6 (section 62K(6)(a) states that, notwithstanding the directive in section 62K(1) to 62K(3), the Minister “may dissolve the Commission if the Minister loses confidence in the ability of the Commission to perform its functions effectively and efficiently”, but must furnish the Commission with reasons for this and must afford the Commission a (i) “reasonable opportunity to respond to those reasons”; and (ii) “hearing on any submissions received”.
Comment

· It is not clear from the proposed section 62K whether a hearing or the Commission’s response to the Minister carries any weight; or what is expected from the Minister after the hearing or after having received a response from the Commission. 
· The discretion of the Minister should preferably be balanced by an independent panel or body that will assist and/or advise the Minister regarding whether intervention is required in the performance of the Commission. The concern is that in the event of a difference of opinion between the Commission and the Minister regarding the Commission’s performance; how this will be facilitated to ensure fairness, objectivity and transparency.
· The State Law Advisor pointed out at the preliminary briefing on the Bill that, in terms of the proposed amendment to section 62K, the Minister does not have a “carte blanche” to dissolve the Commission or remove members of the Commission and must first direct the Commission to take a particular action to correct its failure to perform.

· A member of the Portfolio Committee was of the opinion that the powers in respect of the appointment of Members of the Commission, the appointment of an administrator, as well as the dissolution of the Commission and removal of members of the Commission should preferably be vested in the President and not the Minister.

3.8
Reporting

With regard to reports of the DFSC, clause 6 (section 62H(2)) states that the Minister must as soon as practicable after receipt of a report contemplated in subsection (1), cause a copy of the report to be lodged with Cabinet and tabled in Parliament. 
Section 62H(3) states that such report should not contain confidential information that would be detrimental to national security.
Comment 

· Submission of Report to Cabinet and Parliament: It needs to be clarified whether a copy of the report will firstly be submitted to Cabinet and then to Parliament or if it will be submitted simultaneously. The Select Committee’s attention is drawn to the procedure in the National Conventional Arms Control Committee (NCACC) Amendment Act
 in terms of which NCACC reports are submitted simultaneously to Cabinet and Parliament.
· National Security and the Protection of Access to Information Act: During deliberations in the Portfolio Committee a concern was raised that the exclusion of information from the report on grounds of national security concerns might lead to the Executive arbitrarily withholding information from Parliament. It was noted that the term “national security” was not yet defined in any legislation. The DODMV was of the view that it should not be defined in the Defence Act as it was the prerogative of the security cluster and also currently an issue in the Protection of Information Bill, also currently before Parliament.
· Parliament as oversight body over the DODMV is entitled to information. Thus, the Commission / Minister should follow the appropriate channels to submit confidential information that might be detrimental to national security to Parliament.  

3.9
Offences

Clause 7 (section 104 of the principal Act) proposes offences in respect of a person who fails to render services required in terms of his/her military service contract or to report for duty in terms of a call-up order. 

Comment 

Previously section 104 of the principal Act only referred to persons who refused to obey a call-up order. The inclusion of persons who fail to render services should also be accompanied by reasonable defences to allow for circumstances beyond a person’s control, for e.g. ill health or non-receipt of the call-up notice; and the State should bear the onus to proof delivery of the call-up notice to the person who is being called up.
It is also not stated whether persons who refuse or fail to render services will be prosecuted in terms of the Military Disciplinary Code and be incarcerated in military facilities after conviction; or whether proceedings will be held in criminal court in terms of the Criminal Procedure Act
.
3.10
Transitional provision and saving

The heading of clause 8 (page 8 of the Bill) refers to “transitional provision and saving” - it is suggested that the words “and saving” be deleted from this heading as the contents only deal with transitional arrangements. 
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