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Introduction

Let me start by commending this committee, under the leadership of Hon Mokgobi, for putting into practice what we have been preaching - i.e. co-operation in the performance of our work.

Many of you will recall that at the National Council of Provinces' strategic planning workshop in August last year, we collectively emphasised the need for co-ordination and co-operation. The Deputy President added his voice by urging us to co-ordinate our work, especially when it comes to oversight, to avoid what he called an "oversight stampede".

I am happy that you are doing exactly this. Without co-operation and co-ordination, we run the risk of not making the impact we want to make. Yet if we co-operate and co-ordinate our work, we will work together as one legislative sector. Our oversight would be enhanced.

In addressing the topic on the oversight role of the NCOP and Provincial Legislatures in promoting co-operative government and intergovernmental relations, I will first reflect on the role of the NCOP and thereafter of the Provincial Legislatures in this regard.

The National Council of Provinces

As we all know, the NCOP is there to represent the provinces to ensure that provincial interests are taken into account in the national sphere of government. This means that the NCOP serves as a vital link between national and provincial spheres of government.

Therefore, the NCOP has the responsibility to ensure that decisions that are taken at national level do not impact negatively on the provinces. But in order to do this, it is important to understand the interests of each province. Permanent delegates are here in Parliament to represent the interests of first, their individual provinces and second, collectively the nine provinces. As such, there must be a strong relationship between their offices here and their provinces.

However, in my meetings with the Premiers as part of facilitating their appreciation of the work of the NCOP and how they could strategically support it, sometimes I get a sense that there are delegations that are not in constant touch with the leadership of their provincial governments as expected. We need to correct that because it is the provinces that inform the decisions we take in the NCOP, especially on section 76 matters. Of course there are delegations that maintain a constant and dynamic relationship.

An important dimension in how the NCOP is composed is in the provision of space for participation by local government. The Constitution provides for ten part-time representatives, designated by organised local government to represent the different categories of municipalities in the NCOP, but may not vote. However, in spite of their non-voting status, they can participate fully in the proceedings of the NCOP (e.g. committees, plenaries and other activities) and influence decision-making.

This arrangement makes the NCOP a very unique House in that it brings under one roof the representatives of all the different spheres of government. Therefore, its approach to oversight must be informed by this reality. The NCOP has the potential to promote co-ordinated oversight, as it happens during the Provincial Week, and thus co-ordinated delivery of services.

When performing oversight with a view to promoting co-operative government and intergovernmental relations, NCOP delegates should at all times keep in mind the following objectives:

1. To ascertain whether each sphere is playing its role accordingly (that is carrying out its responsibility in line with its powers and functions);

2. To ascertain whether there is no conflict between the interests of the different spheres, in respect of a particular service delivery area, that may compromise implementation;

3. To ascertain whether decisions at national level, or nationally driven programmes, serve to advance plans at provincial and municipal level, or are informed by them (for instance, national programmes must be informed by Integrated Development Plans which are informed by the direct needs of the people);

4. To ensure that where there are conflicts related to service delivery between the provincial and local government, that these are resolved within the spirit and letter of the Constitution (in this regard, the Constitution states that "an organ of state involved in an intergovernmental dispute must make. every reasonable effort to settle the dispute by means of mechanisms and procedures provided for that purpose, and must exhaust all other remedies before it approaches a court to resolve the dispute"); and

5. To ascertain whether there is co-operation in the provision of services to the people in order to avoid each sphere of government working alone yet the implications of its service may impact on other spheres of government.

If we approach our oversight in this way, we would be promoting co-operative government and intergovernmental relations.

Provincial Legislatures

Now, coming to Provincial Legislatures, one gets a sense that the engagement at provincial level may benefit significantly from an infusion of the views of local government. Therefore, provincial legislatures need to create space for involving the provincial executive of the South African Local Government Association (Salga) in their deliberations. Also, the provincial leadership of Salga must take advantage of the space being created by Provincial Legislatures. In this way, Salga could influence decision-making at provincial level. This could influence the content of the negotiating mandate that informs deliberations in the NCOP. If not happy that their views are accommodated, Salga has a second opportunity to petition this House, especially at committee level, to take into account its views.

Of course, unlike with the NCOP, the Constitution does not provide for participation by organised local government in the Provincial Legislature. This is simply because local government is a sphere on its own. However, it does not mean Salga cannot participate in other proceedings of the Provincial Legislature. Where both spheres are affected by national decisions, they have space to influence these through the NCOP which is an integral part of our national Parliament. Parliament is the legislative authority of the national sphere of government.

Therefore, working together, we can facilitate a process where oversight serves to enhance relationship-building among the different spheres of government. Our laws facilitate this working relationship. For instance, section 132 (1 )(b) of the Municipal Finance Management Act states that all oversight reports on annual reports from a Municipal Council must be submitted to the Provincial Legislature. And the Provincial Legislature may deal with the report in accordance with its constitutional powers. The Act also provides, in section 134, for an annual report to Parliament by a Cabinet member responsible for local government on actions taken by local government MECs to address issues raised by the Auditor-General. All we need to do is to ensure that these things happen.

Interventions

Allow me to deal briefly with the issue of interventions.

I agree with the observation of the Select Committee on Co​operative Governance and Traditional Affairs that some of the interventions by provincial government in municipalities tend to be "legally unsound and open to constitutional challenge". Without getting into detail on the legality of some of the interventions, the courts have been brought into the fore in Mquma Local Municipality versus MEC for Local Government, Eastern Cape (now Cogta) and more recently the Overberg District Municipality versus MEC for Local Governance in the Western Cape.

Let us remember that the Constitution expects each sphere to avoid taking the other sphere to court. That is a very important principle, otherwise all the other principles of co-operative government and intergovernmental relations would be undermined. This means that when one sphere takes another sphere to court, it must be as a last resort.

Perhaps we need to ask ourselves this question: What was the intention behind the provision in the Constitution which permits one sphere of government to intervene in another sphere of government? I do not know your answer but mine is very simple. It was to make sure that the failure of one sphere of government does not compromise the delivery of services to the people. To me, this is the guiding philosophy behind any intervention. Interventions must serve the interests of the people. Once they serve other interests, there is a problem.

Also we must not forget that section 154(1) of the Constitution provides that the national and provincial governments, by legislative and other measures, must support and strengthen the capacity of municipalities to manage their own affairs, to exercise their powers and to perform their functions. So the first question that the NCOP, as the oversight body, must ask when it receives a notice of intervention from a province is: What did the national government and a particular provincial government do to help the municipality in question as required by section 154(1) of the Constitution? The answer to this question will help us to comprehensibly and logically deal with interventions.

Chairperson, you are aware that we have recently created in the NCOP Presidium a new portfolio to look at how we are promoting adherence to the principles of co-operative government and intergovernmental relations, as enshrined in the Constitution, and whether the spheres of government co-operate with or support one another. We are in the process of making some assessments to inform this new portfolio.

Your committees are critical in bringing forth the challenges relating to co-operative government and intergovernmental relations and raising them to the level of the leadership of the NCOP and the House, in order for solutions to be found. In this regard, I would like to invite you, under the leadership of the Select Committee in the NCOP, to develop a critical analysis of the implementation of section 139 interventions since the establishment of the NCOP. The analysis must consider:

1. Common factors that contributed to the interventions;

2. Challenges (legal, procedural and political) that have been experienced due to the implementation of section 139 of the Constitution;

3. Support provided governments to intervention; and

4. Any other relevant or related matters by both provincial and national a municipality before and after an

I would be happy if the outcome of this analysis could assist us to develop:

1. Early warning mechanisms in respect of interventions,

2. Advice on how best to deal with the factors that commonly lead to the implementation of section 139 of the Constitution; and

3. The strategic role the NCOP can play in ensuring that challenges relating to service delivery are resolved in a manner that fosters friendly relations.

We are contemplating hosting a roundtable on co-operative government and intergovernmental relations next year. This will be an opportunity to reflect on what we have done as the NCOP to support adherence to the principles of co-operative government and intergovernmental relations. I would be happy if the report on the analysis of the implementation of section 139 of the Constitution, which I am proposing, could be part of the agenda for the roundtable. I will leave it to this workshop to decide on the matter.

Thank you for the opportunity to address you on this important topic.

