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CONCEPT PAPER: APPLICATION OF SECTION 139 OF THE CONSTITUTION AND THE NEED FOR LEGISLATION IN TERMS OF SECTIONS 139(8)

1. INTRODUCTION AND BACKGROUND

1.1 National and provincial government has the duty to take active interest in ensuring the development of strong local government, capable of fulfilling its constitutional mandate. The two spheres of government must not only monitor and support local government by legislative or other measures, they must also exercise provincial supervision in terms of section 139 of the Constitution and chapter 13 of the Municipal Finance Management Act, Act 56 of 2003 (MFMA).

1.2 The MFMA is required by the Constitution and obliges all three spheres of government to be transparent about their budgets and financial affairs. Section 139(8) of the Constitution states that national legislation may regulate the implementation of section 139 of the Constitution, including the processes established by section 139 of the Constitution.

1.3 In terms of section 139( 1) of the Constitution, the provincial executive may intervene in a municipality if it cannot or does not fulfil an executive obligation in terms of the legislation. The intervention can consist of 'any appropriate' step, including:


· the issuing of a directive to the municipality that describes the extent of the failure and the steps to be taken; 
· the assumption of responsibility for the relevant obligation; and
· the dissolution of the council.
1.4 Since the advent of the Constitution, several interventions were undertaken from 1998 in terms of 139 of the Constitution. However, prominence was placed on interventions undertaken in terms of section 139. Currently, section 139 of the Constitution, as amended, provides three instances in which a province can intervene in the affairs of local government. These scenarios are as follows:


· Section 139(1) provides for general intervention in instances where a municipality fails to fulfil an executive obligation;
· Section 139(4) provides for instances where a municipality fails to approve a budget or any revenue raising mechanism as required by legislation; and
· Section 139(5) provides for intervention in instances where a municipality due to its financial affairs is unable to deliver services or meet its obligation.
2. WHEN TO INTERVENE?

2.1. An important element in section 139(1) of the Constitution is the restriction of the scope of the intervention to the failure to fulfil an executive obligation. The intervention cannot affect a municipal council's legislative powers, i.e. its powers to make by-laws. The status of local government, as in the words of the Constitutional Court, a 'deliberative legislative assembly with legislative and executive powers recognised in the Constitution itself finds its most critical expression in the authority of an elected municipal council to express the wishes of its constituency in a by-law.

2.2 Further checks and balances have been inserted in section 139(1) when it speaks of an executive obligation that exists in terms of legislation. This means that before the provincial executive can intervene, it must be able to identify a statutory obligation in the Constitution, Act of Parliament, provincial Act, Regulation or by-law that places a duty on the municipality to fulfil a certain executive obligation. The identification of the executive obligation determines the scope of the intervention. A provincial executive can only assume responsibility for the relevant obligation. That means that the executive obligation, and therefore the intervention, is limited to a specific functional area. Any powers that fall outside the scope of the intervention, remain the prerogative of the municipal council.

3. ISSUING OF A DIRECTIVE

3.1 The first step in terms of an intervention would be the issuing of a directive. A directive must first be issued by the provincial executive before it can assume responsibility in terms of the section 139(1)(b). This injunction can be based on the Constitutional Court's reasoning when it evaluated section 100 (the equivalent of section 139 in the context of the relationship between national government and the provinces). The Court resolved that the assumption of responsibility is not possible without first issuing a directive. Consequently, after the directive has been issued, its content and the steps identified therein continue to determine the scope of the section 139(1)(b) intervention.

3.2 The principle of respect for local government's autonomy, which is critical to the design of a developmental local government, instructs the provincial executive to inform a municipality of its intention to use section 139. The municipality must be allowed to make representations prior to a province's decision to issue a directive or assume a responsibility.

4. ASSUMPTION OF RESPONSIBILITY

4.1. The assumption of responsibility for the relevant obligation by the provincial executive "can only take place to the extent that is necessary to:

· maintain essential national standards or meet established minimum standards for the rendering of a service;
· prevent that Municipal Council from taking unreasonable action that is prejudicial to the interest of another municipal or to the province as a whole; or
· maintain economic unity
4.2 Economic unity' has to do with economy of the province and of the country. It clearly deals with inter-as opposed to intra-municipal issues. The economic unity argument should not be understood as being prohibitive of a municipality providing tax incentives to attract investment. However, situations can arise where municipal taxing and trade policies bring a provincial economy out of balance.

5. APPROVAL BY THE MINISTER AND THE NATIONAL COUNCIL OF PROVINCES

5.1 Within 14 days after the assumption of responsibility has begun, a written notice of the intervention must be submitted to the national Minister responsible for local government, to the relevant provincial legislature and to the NCOP. The Minister must approve the assumption of responsibility within 28 days. The NCOP must approve the assumption of responsibility within 180 days.

5.2 The role of ministerial approval differs from the approval by the NCOP in that the latter plays a further reviewing role after intervention. Not only must the NCOP assist the province in creating workable terms for the intervention as well as clarifying its role, but it must also protect local authorities from interventions that reach beyond what is constitutional permitted. The approving organs of state must determine whether grounds for intervention existed, i e. whether an executive obligation was neglected to an extent that renders the intervention necessary for one of the grounds in section 139(1 )(b}.

5.3 Furthermore, the use by the provincial government of its discretion and its prior efforts to monitor and support the municipality should be examined. In other words, can a municipality challenge an intervention by holding that the intervening province did not support and strengthen the capacity of the municipality and therefore shares guilt in the problems?

5.4 The duty on the province to support and strengthen the municipality is based on the principles of co-operative governance. The province clearly has the duty to support on the bases of the sections 154(1). 155(6) and 41 (1 )(h)(ii) of the Constitution. Would it not be unfair and subversive to the idea of co-operative governance if a province would fail to fulfil that constitutional duty and subsequently assume responsibility for the municipality that collapses as a consequence of its inaction?

6. INTERGOVERNMENTAL CHECKS AND BALANCES

6.1 One of the observations by the Select Committee on Co-operative Governance and Traditional Affairs with previous interventions was the procedures followed by intervening provinces which differed extensively. There were interventions with and without prior directives, interventions that 'relieved' councillors of all their functions and those that 'took over' the administration of the municipality. Clearly, no uniform procedure with the necessary checks and balances was used or even available. Many of the interventions, in particular those that omitted the 139(1 )(a) directive, were legally unsound and open to constitutional challenge.

6.2 From the point of view of efficacy, the inclusion of directives as a means of intervention resulted in the practice where the directive was seen as an unnecessary hurdle to take at a stage where it was already clear that intervention is necessary. It then became an obligatory step (which was often ignored) rather than an intervention. It is contended that the instrument of directives has not added any value to the efficacy of intervention.

7. RECOMMENDATIONS AND WAYFOWARD

7.1 Section 139(8) of the Constitution provides that "national legislation may regulate the implementation of section 139, including the processes established by this section." Predictability with respect to the exercise of intervention powers is also an important requirement for stabilising the relationship between municipalities. For these reasons, national guidelines on the process of intervention should be developed that covers the following matters and measures which need to be taken in terms of such a process.

7.1.1 National and provincial government should exercise the power given to them in terms of Sections 154(1) and 155(7) of the Constitution, to regulate and support the executive authority of municipalities to ensure that municipalities perform their functions effectively. It is anticipated that, in most instances, the regulation of municipal executive authority will be sufficient to ensure that municipal functions are effectively performed, and intervention in terms of Section 139 of the Constitution will be a rare occurrence.

7.1.2 Good monitoring and information systems are required to indicate potential problems before they become crises, so that municipalities are able to take their own corrective measures where problems arise. Government should adopt standard indicators or early warning systems to measure and detect fiscal stress in municipalities and reach consensus about them.

7.1.3 Where intervention is required, the level of intervention needs to be appropriate to the context, ranging from support and advice through issuing directives for specific actions, to the assumption of executive authority for a municipal function by another sphere of government.

7.1.4 Where clear responsibility and financial liability for mismanagement, maladministration or fraud are detected, rapid procedures for prosecuting offenders at both the political and administrative level should be established. The Select Committee on Co-operative Governance and Traditional Affairs strongly condemn these fraudulent activities that have been prevalent in municipalities, and is of the opinion that the involvement of the Hawks and the South African Police Services (SAPS) will assist in the successfully pursuing of criminal investigations in all of these cases.

7.1.5 There is a need for greater participation on section 139 intervention by the South African Local Government Association (SALGA), since our Constitution envisages an important role for organized local government in the new South Africa, with a unique focus on developmental service delivery. As such, SALGA plays a core role in a variety of areas related to local government transformation and as a national representative of the local government sector and its employees.

7.1.6 Powers of intervention should be seen as a measure of last resort, where the problem cannot be resolved through ordinary intergovernmental processes. There is broad agreement that both national and provincial governments are committed to ensuring the stabilisation of the local government environment to such an extent that interventions are exceptional and not regular occurrences.

8. CONCLUSION

8.1 The above list of roles and responsibilities indicates that national and provincial government are constitutionally required to take an active interest in ensuring the development of strong local government, capable of fulfilling its constitutional mandate. In return, municipalities are required to work with provincial and national government in their respective areas of jurisdiction, and enhance the effectiveness of national and provincial programmes. Local government should maintain open, co-operative and constructive relations with both provincial and national government, seeing its operation as a component of the broader state structure.

8.2 Oversight interventions in the different spheres of government will require improved co-ordination. According to the NCOP Strategic Plan ,these interventions should be strategically initiated and co-ordinated. The Select Committee on Co-operative Governance and Traditional Affairs will continuously conduct meaningful consultation when it comes to interventions, with a view to promoting the principles of co-operative government and intergovernmental relations.

