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CHAPTER 1

DEFINITIONS AND OBJECTS OF ACT

Definitions


1.
In this Act, unless the context indicates otherwise—

"forced labour" means labour or services of a person obtained or maintained—

(a) 
against the will and without the consent of  that person; and 
(b)
through threats or perceived threats of harm, the use of force, intimidation or other forms of coercion, or physical restraint to that person or another person; 
 “trafficking” includes the delivery, recruitment, procurement, capture, removal, transportation, transfer, harbouring, sale, exchange, lease, disposal or receiving of a person, or the adoption of a child facilitated or secured through legal or illegal means, within or across the borders of the Republic, of a person trafficked or an immediate family member of the person trafficked, by means of— 
(a)
a threat of harm;

(b)
the threat or use of force, intimidation or other forms of coercion;

(c)
the abuse of vulnerability; 

(d)
fraud;


(e)
deception or false pretences;


(f)
debt bondage;

(g) 
abduction;

(h) 
kidnapping;

(i) 
the abuse of power;

(j) the giving or receiving of payments or benefits to obtain the consent of a 
person 
having control or authority over another person; or

(k)
the giving or receiving of payments, compensation, rewards, benefits or any other advantage, 

for the purpose of any form or manner of exploitation;[, sexual grooming or abuse of such person, including the commission of any sexual offence or any offence of a sexual nature in any other law against such person or performing any sexual act with such person, whether committed in or outside the borders of the Republic;]
 and 
Objects of Act


2.
The objects of this Act are to—

(a)
give effect to the Republic’s obligations concerning the trafficking of persons in terms of international instruments binding on the Republic [UN Protocol to Prevent, Suppress and Punish Trafficking in Persons];

(b)
provide for the prosecution of persons involved in trafficking and for appropriate penalties;

(c)
provide for the prevention of trafficking in persons and for the protection of and assistance to victims of trafficking; 
(d)
provide services to victims of trafficking;

(e)
provide for effective enforcement measures; 
(f)
establish an Intersectoral Committee on the Prevention and Combating of Trafficking in Persons, which must develop a draft national policy framework; and

(g)
combat trafficking in persons in a co-ordinated manner.

[CHAPTER 2

PREVENTION AND COMBATING OF TRAFFICKING IN PERSONS

Public awareness


3.
(1)
The Intersectoral Committee established by section 40 must, and where appropriate, after consultation with relevant non-governmental organisations, establish public awareness programmes or other measures for the prevention and combating of trafficking in persons designed to—

(a)
inform and educate members of the public, especially those who are vulnerable or at risk of becoming victims of trafficking, foreigners who apply for South African visas who may be victims of trafficking, and South African citizens or permanent residents who apply for South African passports or who depart abroad, on issues relating to trafficking in persons, including—

(i)
common recruitment techniques used by traffickers;

(ii)
practices used to keep victims of trafficking in exploitative situations;

(iii)
the forms of abuse to which victims of trafficking may be subjected; and

(iv)
organisations, institutions or law enforcement agencies that may be approached for assistance or information;

(b)
inform and educate victims of trafficking on—

(i)
their rights as victims;

(ii)
legal or other measures in place to ensure their safety, recovery and repatriation; and

(iii)
organisations, institutions or law enforcement agencies that may be approached for assistance or information; and
(c)
discourage the demand for and the supply of victims of trafficking that fosters the exploitation of those victims, especially women and children. 

(2)
The programmes or other measures referred to in subsection (1) must— 

(a)
include appropriate measures aimed at reaching rural communities;  

(b)
where possible, be provided in a language understood by the persons at whom they are directed; and

(c)
be reviewed every second year in order to determine their effectiveness.



(3)
The Director-General: Justice and Constitutional Development must take all reasonable steps within available resources to ensure that the programmes or other measures referred to in subsection (1) are implemented throughout the Republic.] 
Liability of cross-border carriers
 

9.
(1)
A carrier who brings a victim of trafficking into or removes a victim of trafficking from the Republic knowing that the victim of trafficking does not have a passport and where applicable, a valid visa required for lawful entry into or departure from the Republic, is guilty of an offence and is liable on conviction to a fine not exceeding R1 million or to imprisonment for a period not exceeding five years.
(2)
A carrier who, on reasonable grounds, suspects that any of its passengers is a victim of trafficking must immediately report that suspicion to a police official for investigation.
 
(3)
A carrier who fails to comply with the provisions of subsection (2) is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding one year.



4 [(2)]
A carrier is not guilty of an offence under subsection (1) if entry of the victims of trafficking into the Republic occurred because of circumstances beyond the control of the carrier.


5 [(3)]
In addition to any other offence under this section, a carrier is liable to pay the expenses incurred or reasonably expected to be incurred in connection with the care, accommodation, transportation and repatriation of the victim, as provided for in section 28.

Factors to be considered in sentencing 

11.
If a person is convicted of any offence under this Act, the court that imposes the sentence must consider the prescribed aggravating factors.
 [, but is not limited to, the following aggravating factors: 

(a)
The significance of the role of the convicted person in the trafficking process;

(b)
previous convictions relating to the crime of trafficking in persons;

(c)
whether the convicted person caused the victim to become addicted to the use of a dependence-producing substance;

(d)
the conditions in which the victim was kept;

(e)
whether the victim was held captive for any period;

(f)
whether the victim suffered abuse and the physical and psychological effects the abuse had on the victim;

(g)
whether the offence formed part of organised crime; and

(h)
whether the victim was a child.] 
CHAPTER [4] 3
IDENTIFICATION AND PROTECTION OF VICTIMS OF TRAFFICKING

Reporting and referral of child victim of trafficking


12.
(1)
Despite any other law, policy or code of conduct prohibiting the disclosure of personal information, an immigration officer, labour inspector, social worker, social service professional, medical practitioner, nurse, teacher, traditional health practitioner, traditional healer or traditional leader who, on reasonable grounds, suspects that a child is a victim of trafficking must immediately report that suspicion to a police official for investigation. 


(2)
Any person other than the person referred to in subsection (1) who on reasonable grounds suspects that a child is a victim of trafficking, must report that suspicion to a police official for investigation.



(3)
A person referred to in subsection (1) or (2)—

(a)
must provide reasons for that suspicion to a police official;

(b)
who makes the report in good faith, is not liable to civil action on the basis of the report; and

(c)
is entitled to have his or her identity kept confidential if his or her safety is at risk as a result of the report, unless the interests of justice require otherwise.



(4)
A police official to whom a report has been made in terms of subsection (1) or (2), section 9(2)
 or a police official who, on reasonable grounds, suspects that a child is a victim of trafficking must, within 24 hours, refer that child to a designated child protection organisation or the provincial department of social development, pending a police investigation into the matter. 


(5)
The procedure provided for in section 110(5) to (8) of the Children’s Act applies in respect of a child referred to a designated child protection organisation or the provincial department of social development in terms of subsection (4). 



(6)
A person who fails to comply with the provisions of subsections (1), (2) or (4), is guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding one year. 
Reporting and referral of adult victim of trafficking

13.
(1)
(a)
An immigration officer, labour inspector, social worker, social service professional, medical practitioner, nurse, traditional health practitioner, traditional healer or traditional leader who, on reasonable grounds, suspects that an adult person is a victim of trafficking must, subject to paragraph (b), immediately report that suspicion to a police official for investigation. 



(b)
A social worker, social service professional, medical practitioner, nurse, traditional health practitioner, traditional healer or traditional leader may only report a matter to a police official as provided for in paragraph (a) if the victim has given his or her written consent in the prescribed manner, except where the person is—

(i)
mentally disabled; or

(ii)
in an altered state of consciousness, including being under the influence of any medicine, drug or other substance, to the extent that the person’s consciousness or judgement is adversely affected.



(2)
Any person, other than the persons referred to in subsection (1)(a),  who on reasonable grounds suspects that an adult person is a victim of trafficking, may report that suspicion to a police official for investigation. 



(3)
A person referred to in subsection (1) or (2)—

(a)
must provide reasons for that suspicion to a police official;

(b)
who makes a report in good faith, is not liable to civil action on the basis of the report; and

(c)
is entitled to have his or her identity kept confidential if his or her safety is at risk as a result of the report, unless the interests of justice require otherwise.



(4)
A police official to whom a report has been made in terms of subsection (1) or (2), section 9(2)
 or a police official who, on reasonable grounds, suspects that an adult person is a victim of trafficking must, within 24 hours, refer that person to an accredited organisation or the provincial department of social development, pending a police investigation into the matter. 


(5)
An accredited organisation or the provincial department of social development to which a referral has been made in terms of subsection (4) must—

(a)
within 24 hours, where necessary with the assistance of the South African Police Service, ensure the safety of the person concerned if the person’s safety is at risk; and

(b)
without delay, in the prescribed manner, assess whether the person concerned is a victim of trafficking.



(6)
An adult person referred to in subsection (1), (2) or (4) may temporarily be accommodated at an accredited organisation pending a decision in terms of subsection (5)(b) on whether he or she is a victim of trafficking.



(7)
If, after an assessment referred to in subsection (5)(b), it is found that the person concerned is a victim of trafficking—

(a)
a formal written recognition
 [certificate], as prescribed, must be issued to him or her, stating that he or she is [certifying him or her to be] a victim of trafficking; and.
 (b)
he or she must be informed of the right to apply for a recovery and reflection period in terms of section 17, if he or she is a foreigner.



(8)
An immigration officer or labour inspector who fails to comply with the provisions of subsection (1) or a police official who fails to comply with the provisions of subsection (4) is guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding one year.



(9)
A social worker, social service professional, medical practitioner, nurse, traditional health practitioner, traditional healer or traditional leader is guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding one year if he or she fails to—

(a)
request the written consent referred to in subsection (1)(b) of an adult person referred to in subsection (1)(a) whilst he or she on reasonable grounds suspects that that person is a victim of trafficking; or

(b)
make a report referred to in subsection (1)(a) after he or she has obtained the written consent  referred to in subsection (1)(b).
Option 1:

Child victim of trafficking found in Republic 


14.
(1)
A child who is a victim of trafficking—

(a)
must be referred to a designated social worker for investigation in terms of section 155(2) of the Children’s Act; and

(b)
may, pending such investigation, be placed in temporary safe care in terms of section 151 of the Children’s Act.


(2)
If, after an investigation as provided for in subsection (1), an illegal foreign child is brought before the children’s court, the court may order that the child be assisted in applying for asylum in terms of the Refugees Act, 1998 (Act No. 130 of 1998). 



(3)
A finding in terms of section 156 of the Children’s Act that an illegal foreign child who is a victim of trafficking is a child in need of care and protection serves as authorisation for allowing the child to remain in the Republic for the duration of the children’s court order.


(4)
An illegal foreign child whom the children’s court has found to be in need of care and protection must be assisted in applying for temporary residence as provided for in section 18(1) at least six months before the children’s court order made in respect of that child comes to an end if it is not possible to return that child to his or her country of origin or the country from where he or she has been trafficked.
 
OR
Option 2:
Child victim of trafficking found in Republic 


14.
(1)
A child who is a victim of trafficking—

(a)
must be referred to a designated social worker for investigation in terms of section 155(2) of the Children’s Act; and

(b)
may, pending such investigation, be placed in temporary safe care in terms of section 151 of the Children’s Act.



(2)
If, after an investigation as provided for in subsection (1), an illegal foreign child is brought before the children’s court, the court may order that the child be assisted in applying for asylum in terms of the Refugees Act, 1998 (Act No. 130 of 1998). 



(3)
A finding in terms of section 156 of the Children’s Act that an illegal foreign child who is a victim of trafficking is a child in need of care and protection serves as authorisation for allowing the child to remain in the Republic for the duration of the children’s court order.


(4)
An illegal foreign child whom the children’s court has found to be in need of care and protection must be assisted in applying for asylum in terms of the Refugees Act, 1998 (Act No. 130 of 1998) at least six months before the children’s court order made in respect of that child comes to an end if it is not possible to return that child to his or her country of origin or the country from where he or she has been trafficked.

Criminal prosecution of [against] victim of trafficking [prohibited]


16.
(1)
When deciding whether to prosecute [No criminal prosecution may be instituted against] a child who is found to be a victim of trafficking after an investigation in terms of section 110(5)(c) of the Children’s Act, or [against] an adult person who has been certified to be a victim of trafficking in terms of section 13(7)(a), the prosecutor must give due consideration to whether the offence was committed as a direct result of the person‘s situation as a victim of trafficking [for—

(a)
entering or remaining in the Republic in contravention of the Immigration Act;

(b)
assisting another person to enter or remain in the Republic in contravention of the Immigration Act;

(c)
possessing any fabricated or falsified passport, identity document or other document used for the facilitation of movement across borders; or

(d)
being involved in an illegal activity to the extent that he or she has been compelled to do so,

as a direct result of his or her situation as a victim of trafficking].


(2)
If, during a criminal prosecution of a child or an adult person [in respect of any matter referred to in subsection (1),] the prosecutor on reasonable grounds suspects that that child or adult person is a victim of trafficking, the prosecutor must—

(a)
apply to the court for a postponement; and

(b)
refer that child to a designated child protection organisation or provincial department of social development for an investigation in terms of section 110 of the Children’s Act; or

(c)
refer that adult person to an accredited organisation or provincial department of social development for an assessment  referred to in section 13(5).



(3)
A certificate that an adult person is a victim of trafficking or a finding by a children’s court that a child is a victim of trafficking serves as ground for the withdrawal of the criminal prosecution or the discharge of the victim of trafficking if the prosecutor concludes that the offence was committed as a direct result of the person’s situation as a victim of trafficking.
(4) No criminal prosecution may be instituted against a person referred to in subsection (1) or proceeded with against a person referred to in subsection (2) without the written authorisation of the National Director of Public Prosecutions.  
CHAPTER [5] 4
STATUS OF FOREIGN VICTIMS OF TRAFFICKING

Temporary residence 


18.
(1)
Despite the provisions of section 11(1) of the Immigration Act, a visitor’s permit may be issued to a victim of trafficking— 

(a)
who—

(i)
is present in the Republic; and 

(ii)
has agreed to co-operate with law enforcement and prosecuting authorities in the investigation of and the prosecution of a case of trafficking in persons; or

(b)
if an investigation referred to in section 17(2) indicates that it is not safe to return him or her to his or her country of origin or the country from where he or she has been trafficked.
(c)
in respect of whom a children’s court order has come to an end or is about to come to an end, if the Director-General: Home Affairs concludes that it is in the best interest of that victim to remain in the Republic.



(2)
Despite the provisions of section 11(1) of the Immigration Act, a visitor’s permit may be renewed by the Director-General: Home Affairs for the duration of the investigation of and the prosecution of a case of trafficking in persons. 



(3)
A visitor’s permit referred to in subsection (1) may be issued to a victim of trafficking regardless of—

(a)
his or her status; or

(b)
whether a recovery and reflection period as provided for in section 17 was granted or has expired.



(4)
For purposes of this Act, the Director-General: Home Affairs may, on humanitarian grounds, extend a visitor’s permit referred to in subsection (1).[, taking into account the likelihood that the holder of that permit may be harmed, killed or trafficked again if he or she is returned to his or her country of origin or the country from where he or she has been trafficked.]



(5)
Despite the provisions of section 11(2) of the Immigration Act, the holder of a visitor’s permit that has been extended in terms of subsection (4) may conduct work or study in the Republic.
CHAPTER [7] 6
COMPENSATION

Compensation to victim of trafficking


27.
(1)
(a)
The court may, subject to paragraph (c), on its own accord or at the request of the complainant or the prosecutor, in addition to any sentence which it may impose in respect of any offence under this Act, order a person convicted of that offence to pay appropriate compensation to any victim of the offence for—

(i)
damage to or the loss or destruction of property, including money;

(ii)
physical, psychological or other injury; 

(iii)
being infected with a life-threatening disease; or

(iv)
loss of income or support,

suffered by the victim as a result of the commission of that offence. 




(b)
Appropriate compensation includes expenses reasonably expected to be incurred in relation to the matters referred to in subparagraphs (i) to (iv) of subsection (1)(a).




(c)
A magistrate's court established under section 2 of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), may not make an order for the payment of compensation, as provided for in paragraph (a) which exceeds the monetary jurisdiction determined by the Minister from time to time by notice in the Gazette, as provided for in section 300 of the Criminal Procedure Act.


(2)
In cases where the amount of the damage, injury or loss suffered exceeds an order for compensation made in terms of subsection (1), a civil action may be instituted by the victim for the recovery of the excess.



(3)
(a)
Where the court makes an order for compensation to be paid in terms of this section, it must also determine the time within which payment is to be made and the method of payment, including whether it is to be paid in instalments or not and if it is to be paid in instalments, the intervals between the payment of instalments.




(b)
A magistrate or judge may, on application of the convicted person on good cause shown, vary the conditions and instalments according to which compensation is to be made.




(c)
A court that has acted in terms of paragraph (b), whether differently constituted or not, or any court of equal or superior jurisdiction may, on good cause shown, reconsider any decision that it has made regarding the payment of compensation and substitute it with a new order.



(4)
(a)
An order for the payment of compensation as provided for in subsection (1) has the effect of a civil judgment of a magistrate’s court and the person in whose favour the compensation order was made is deemed to be the judgment creditor and the convicted person against whom the compensation order was made is deemed to be the judgment debtor.




(b)
The judgment creditor referred to in paragraph (a) may, where a compensation order has not been complied with, file with the clerk of the court or registrar of the court which made the compensation order, an affidavit setting out the details of the compensation order and stating that the compensation order has not been complied with or has not been complied with in full, as the case may be, and the amount outstanding, and must request that clerk of the court or registrar to furnish him or her with a certified copy of that compensation order.




(c)
The clerk of the court or registrar of the court that made the compensation order must, after having inspected the court record concerned to verify the contents of the affidavit referred to in paragraph (b), furnish the judgment creditor with a certified copy of the compensation order in question and record on the court record that the judgment creditor has been furnished with a certified copy of the compensation order in question. 




(d)
The judgment creditor must file the certified copy of the compensation order with the clerk of the civil court of the magisterial district in which he or she or the judgment debtor resides, carries on business or is employed.




(e)
The compensation order must then be executed in accordance with the provisions of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), and the Magistrates’ Courts Rules, regarding warrants of execution against movable and immovable property and the issuing of emolument attachment orders and garnishee orders.



(5)
(a)
Where the court makes an order for compensation to be paid in terms of this section, it may, in its discretion, issue a warrant addressed to the sheriff authorising him or her to recover the amount of the compensation by the attachment and sale of any movable property belonging to the person in question.




(b)
The amount which may be recovered in terms of paragraph (a) must be sufficient to cover, in addition to the amount of the compensation, the costs and expenses of the warrant and of any attachment and sale of property.




(c)
If the proceeds of the sale of the movable property are insufficient to satisfy the amount referred to in paragraph (b), a High Court may issue a warrant, or in the case of a compensation order being made by a magistrate’s court, authorise that magistrate’s court to issue a warrant for the levy against the immovable property of the person in question of the amount unpaid.

Compensation to State


28.
(1)
The court may—

(a)
in addition to any penalty which it may impose in respect of any offence in terms of this Act;

(b)
in addition to any order for the payment of compensation to a victim in terms of section 27; and

(c)
upon application of the prosecutor, 

make an order for payment by the convicted person to the State of an amount in compensation for expenses incurred or reasonably expected to be incurred in connection with the care, accommodation, transportation and repatriation of the victim of the offence.



(2)
An order for the payment of compensation as provided for in subsection (1) has the effect of a civil judgment of a magistrate’s court and the provisions of section 27(4) apply with the changes required by the context. 
CHAPTER [8] 7
DEPORTATION AND REPATRIATION OF VICTIMS OF TRAFFICKING

Repatriation of victim of trafficking to Republic


32.
With due regard to the safety of the person and without delay—
(a)
the Director-General: International Relations and Co-operation must—

(i)
in co-operation with the Director-General: Social Development assess the risks to the safety and life of a person who is a citizen or permanent resident of the Republic and who is on reasonable grounds considered to be a victim of trafficking, if he or she is returned to the Republic;

(ii)
facilitate the return of a person referred to in subparagraph (i) to the Republic; and

(iii)
advise the Director-General: Home Affairs on measures to secure the reception of a person referred to in subparagraph (i) at a South African port of entry;

(b)
the Director-General: Home Affairs must—

(i)
facilitate and accept the return of a person referred to in paragraph (a);

(ii)
where necessary, take measures to secure the reception of a person referred to in paragraph (a) at a South African port of entry;

(iii)
issue travel documents or other authorisations as may be necessary to enable that person to travel to and enter the Republic;

(iv)
at the request of another State that is a party to the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons or to an agreement relating to trafficking in persons to which the Republic is a party, verify that a person who is on reasonable grounds considered to be a victim of trafficking is a citizen or permanent resident of the Republic;

(v)
upon entry into the Republic of a child who is on reasonable grounds considered to be a victim of trafficking refer the child to a designated social worker for investigation in terms of section 155(2) of the Children’s Act; and

(vi)
upon entry into the Republic of a person who is on reasonable grounds considered to be an adult victim of trafficking refer the person to an accredited organisation or provincial department of social development for an assessment referred to in section 13(5). 

CHAPTER [10] 9
ADMINISTRATION OF ACT

Establishment of Intersectoral Committee on Prevention and Combating of Trafficking in Persons


40.
(1)
There is hereby established a Committee to be known as the Intersectoral Committee on the Prevention and Combating of Trafficking in Persons.



(2)
The Intersectoral Committee consists of the—

(a)
Director-General: Justice and Constitutional Development, who is the chairperson of the Committee;

(b)
National Commissioner of the South African Police Service;

(c)
Director-General: Home Affairs;

(d)
Director-General: International Relations and Cooperation;

(e)
Director-General: Social Development;

(f)
Director-General: Health; 

(g)
Director-General: Labour; 

(h)
Director-General: National Intelligence Agency;

(i)
National Director of Public Prosecutions; and
(j)
Chief Executive Officer: Government Communication and Information System.



(3)
A member of the Intersectoral Committee may designate a senior official as an alternate to attend a meeting of the Committee in his or her place.



(4)
(a)
The members of the Intersectoral Committee must designate one of its members as deputy chairperson of the Committee, and when the chairperson is not available, the deputy chairperson acts as chairperson.




(b)
If neither the chairperson nor the deputy chairperson is available, the members present at a meeting must elect a person from their own ranks to preside at that meeting.



(5)
The Intersectoral Committee may invite—

(a)
representatives from the Commission for Gender Equality, the South African Human Rights Commission and the National House of Traditional Leaders to its meetings with the view to obtaining their views on issues relating to the responsibilities, functions and duties of the Committee;

(b)
representatives from [the non-governmental sector and] civil society
 to its meetings with the view to fostering co-operation between government and civil society in the implementation of this Act; and 
(c)
persons to its meetings, when necessary, for technical assistance, support or advice.



(6)
The Intersectoral Committee must—

(a)
meet at least twice every year on a date and at the time and place determined by the chairperson; and

(b)
report in writing to the Minister within one month of every meeting.

Responsibilities, functions and duties of Intersectoral Committee


41.
(1) The Intersectoral Committee is responsible for— 

(a)
developing a draft national policy framework, referred to in section 39(1), which must include guidelines for—

(i)
the implementation of the priorities and strategies contained in the national policy framework;

(ii)
measuring progress on the achievement of the national policy framework objectives;

(iii)
ensuring that the different organs of state comply with the roles and responsibilities allocated to them in terms of the national policy framework and this Act; and

(iv)
monitoring the implementation of the national policy framework and this Act;
(b)
the establishment of an integrated information system to facilitate the effective monitoring and implementation of this Act and to recommend interventions relating to trafficking in persons by collating and analysing the information obtained in terms of sections 26(3), 36(1)(k), 36(3)(f), 36(7)(i) and 38 with the view to determining, among others—

(i)
from which countries victims are being trafficked to the Republic;

(ii)
to which countries South African citizens and other residents are being trafficked;
(iii)
the nationality is of victims transiting the Republic and the countries to which they are being trafficked;

(iv)
the number of victims that have been repatriated to the Republic and the countries to which they were trafficked;

(v)
the purposes for which persons who have been identified as victims of trafficking have been trafficked;

(vi)
the profiles of the traffickers and their victims, including the age, gender, nationality and sex of the victims;

(vii)
which routes are used by traffickers to cross the borders of the Republic;

(viii)
which routes are used by traffickers to enter the countries to which South African citizens and other residents were trafficked;

(ix)
the methods used by traffickers to recruit and transport their victims; 

(x)
the types of travel documents traffickers and their victims have used or attempted to use to cross the borders of the Republic and to enter the countries to which South African citizens and other residents were trafficked and how these documents were obtained;

(xi)
whether there is a link between trafficking operations and those involved in other forms of organised crime;

(xii)
the number of trafficking prosecutions, convictions and the form of sentences imposed on perpetrators;

(xiii)
the number of victims of trafficking who are awarded compensation orders in terms of section 27 of the Act; and

(xiv)
the number of cases the courts refrained from providing compensation orders and the reasons for doing so:

Provided that information which identifies victims of trafficking must be kept confidential; and

(c)
developing and reviewing guidelines on the identification of victims of trafficking and traffickers.
(2)

(a)
The Intersectoral Committee [established by section 40] must, and where appropriate, after consultation with relevant civil society organisations [non-governmental], establish public awareness programmes or other measures for the prevention and combating of trafficking in persons designed to—

(a)
inform and educate members of the public, especially those who are vulnerable or at risk of becoming victims of trafficking, foreigners who apply for South African visas who may be victims of trafficking, and South African citizens or permanent residents who apply for South African passports or who depart abroad, on issues relating to trafficking in persons, including—

(i)
common recruitment techniques used by traffickers;

(ii)
practices used to keep victims of trafficking in exploitative situations;

(iii)
the forms of abuse to which victims of trafficking may be subjected; and

(iv)
organisations, institutions or law enforcement agencies that may be approached for assistance or information;

(b)
inform and educate victims of trafficking on—

(i)
their rights as victims;

(ii)
legal or other measures in place to ensure their safety, recovery and repatriation; and

(iii)
organisations, institutions or law enforcement agencies that may be approached for assistance or information;

(c)
discourage the demand for and the supply of victims of trafficking that fosters the exploitation of those victims, especially women and children.
(b)[(2)]
The programmes or other measures referred to in subsection (1) must— 

(i)[(a)]
include appropriate measures aimed at reaching rural communities;  

(ii)[(b)]
where possible, be provided in a language understood by the persons at whom they are directed; and
(iii)[(c)]
be reviewed every second year in order to determine their effectiveness.


(c)[(3)]
The Director-General: Justice and Constitutional Development must take all reasonable steps within available resources to ensure that the programmes or other measures referred to in subsection (1) are implemented throughout the Republic.
(3)[(2)] The Intersectoral Committee may make recommendations to the Minister with regard to the amendment of the national policy framework.
SCHEDULE 1

Laws repealed or amended

(Section 47)

	Number and year of law
	Short title
	Extent of repeal or amendment

	Act No. 130 of 1998
	Refugees Act, 1998
	The amendment of section 3 by the addition of the following paragraph after paragraph (b):
“(bA)  is a victim of trafficking in respect of whom a children’s court order has come to an end or is about to come to an end and if it is in the best interest of that victim to remain in the Republic.”.


� 	See proposed amendment to clause 2.


� 	The Portfolio Committee suggested that this chapter should be moved to the chapter dealing with the 	responsibilities, functions and duties of the Intersectoral Committee.


� 	See proposed amendments made to clause 9.


� 	See proposed amendments made to clause 11.


� 	See the amendments made to clause 13.


� 	See proposed amendments made to clause 14.


� 	See proposed amendments made to clause 16.


� 	See proposed amendments made to clause 18.


� 	See the footnote at clause 27.


� 	See the footnote at clause 32.


� 	See the proposed amendments to clause 41.


� 	Amendment proposed by Portfolio Committee in response to the Department’s comment that this places a 	strong focus on trafficking for purposes of sexual exploitation and that the inclusion of this last part of the 	definition is unnecessary as it is already covered by the definition of sexual exploitation.


� 	Possible amendment based on suggestion by Portfolio Committee in response to public hearing submissions 	proposing that reference should also be made to other international instruments such as the Optional Protocol 	on the Sale of Children, Child Prostitution and Child Pornography. 


� 	The Portfolio Committee suggested that this chapter should be moved to the chapter dealing with the 	responsibilities, functions and duties of the Intersectoral Committee.


� 	Amendment proposed by the Portfolio Committee. The Department, however, proposes that the heading 	should not be amended in light of the proposed subsection (2) which will also apply to carriers within the 	Republic.


� 	The proposed amendment is based on the Portfolio Committee’s suggestion that carriers should be held liable 	despite the fact that a victim of trafficking is in possession of legal travel documents. The Department has, 	however, formulated the amendment in such a way to also place an obligation on internal carriers to report 	cases of trafficking. Reference to the proposed clause 9(2) is also made in clause 12(4) and 13(4).


� 	The proposed penalty is in line with the penalty provided for in clause 12(6) and 13(8)-(9).  


� 	Amendment proposed by the Portfolio Committee.


� 	See the proposed amendments to clause 9.


� 	See the proposed amendments to clause 9. 


� 	The wording has been borrowed from the Refugees Act which provides that a refugee is entitled to a formal written recognition of refugee status in the prescribed form. The other provisions in the Bill which refer to a certified victim should be amended accordingly. The written recognition could further state what the rights of victims of trafficking are.





� 	The Bill should also state who should make the decision as to whether the child cannot be returned.  See also 	the amendment made to clause 18(1).


� 	The Bill should also state who should make the decision as to whether the child cannot be returned. See the 	proposed amendment to the Refugees Act in Schedule 1.


� 	Proposed amendment based on the Portfolio Committee’s comment that the decision whether or not to 	prosecute a victim of trafficking for offences committed should be with the prosecuting authority.


� 	As an alternative to clause 18(4), the Refugees Act could be amended to provide that an adult victim of 	trafficking is entitled to apply for asylum if it is not safe to return him or her to his or her country of origin or the 	country from where he or she has been trafficked. The Refugees Act should be amended accordingly. 


� 	At the Portfolio Committee meeting of 26 October 2010, some members stated that clause 27 might be discriminatory as compensation for other victims of crime is limited to what is provided for in section 300 of the Criminal Procedure Act. 


The Department would like to point out that article 6(6) of the Trafficking Protocol states that “Each State Party shall ensure that its domestic legal system contains measures that offer victims of trafficking in persons the possibility of obtaining compensation for damage suffered.” Furthermore, Article 25(2) of the Convention against Transnational Organised Crime states that “Each State Party shall establish appropriate procedures to provide access to compensation and restitution for victims of offences covered by this Convention”. The language of the Convention seems to be much stronger than the language contained in the Protocol. The travaux preparatoires (Official Explanatory Notes) states that Article 25(2) of the Convention recognises that trafficked persons have a right to compensation and restitution. 


The UNODC Legislative Guide for the implementation of the Trafficking Protocol states that the Protocol does not specify any potential source of compensation and that any or all of the following general options would suffice to meet the requirement of the Protocol:


(a)	Provisions allowing victims to sue offenders for civil damages.


(b)	Provisions allowing criminal courts to award criminal damages (that is, to order that compensation be paid by 	offenders to victims) or to impose orders for compensation or restitution against persons convicted of offences.


(c)	Provisions establishing dedicated funds or schemes whereby victims can claim compensation from the State 	for injuries or damages suffered as a result of the criminal offence.


With regard to paragraph (a), our law allows a victim of trafficking to institute a civil action for damage suffered. However, the majority of victims would not have the financial resources to pay for legal representation. With regard to paragraph (b), clause 27 of the Bill provides that a court may, in addition to any sentence which it may impose in respect of any offence under the Bill, order a person convicted of that offence to pay compensation. However, as pointed out above, other victims of crime are limited to what is provided for in section 300 of the Criminal Procedure Act. With regard to paragraph (c), a costing analysis has to be done before a general victim of crime fund can be established.


The words “damage suffered” contained in the Protocol are not defined. Even if these words are interpreted very narrow to mean damage to or loss of property (including money) as provided for in section 300 of the Criminal Procedure Act, the provisions of the Convention seem much broader as it does not restrict compensation and restitution to damage suffered. Having regard to the abuse to which victims of trafficking are being subjected and the consequences thereof, it is unlikely that the drafters of the Protocol meant to exclude physical and psychological injury from the ambit of “damage suffered”. 


Option for consideration by the Portfolio Committee: Remove the compensation provisions from the Bill with a view to consider the promulgation of separate legislation on compensation for all victims of crime which could amongst others provide that a court may, in addition to any sentence which it may impose in respect of any offence under any Act, order a person convicted of that offence to pay appropriate compensation to any victim of the offence. The amendment could, similar to clause 27(1) of the Bill, list in respect of what compensation should be paid.   


� 	At the Portfolio Committee briefing of 26 October 2010, the Portfolio Committee enquired why the Bill also 	provides for the repatriation of permanent residents. In response to this, the Department would like to bring to 	the Committee’s attention that in terms of article 8 of the Trafficking Protocol, South Africa has an obligation to 	facilitate the repatriation of victims of trafficking who are permanent residents of the Republic. Article 8 states 	that the State Party of which a victim of trafficking in persons is a national or in which the person had the right 	of permanent residence at the time of entry into the territory of the receiving State Party shall facilitate and 	accept, with due regard for the safety of that person, the return of that person without undue or unreasonable 	delay.


� 	Amendment proposed by the Portfolio Committee. The Department is of the view that civil society includes a 	non-governmental organisation.


� 	The Portfolio Committee suggested that clause 3 be inserted here as part of the Intersectoral Committee’s 	functions and duties.





