[image: image1.png]—

e

3
g

i

) PARLIAMENT



[image: image2.png]RESEARCH UNIT

PO Box 15 Cape Town 8000 Republic of South Africa
Tel: 27 (21) 403 8273 Fax: 27 (21) 403 8118
www.parliament.gov.za




Summary of Negotiating Mandates: Independent Police Investigative Directorate Bill [B15B – 2010]


	Province
	Issue
	Clause
	Comment / Concerns
	Recommendation

	1. Eastern Cape

Votes in favour of Bill subject to amendments
	· Appointment of Executive Director

· Responsibilities of the Executive Director

· Appointment of Provincial Head (NB. Mandate erroneously refers to Appointment of Executive Director)
· Financial implications of the Bill


	Clause 6(2)
Clause 7(1)(b)
Clause 20
Clause 28 [NB. Mandate erroneously refers to section 18]

	Parliamentary Committee of National Assembly that must confirm appointment of Executive Director must be sufficiently described.

This clause is inconsistent with section 40(1)(c) of the PFMA  which requires accounting officers to prepare annual financial statements within 2 months after the end of the financial year.

Bill provides no role for the MEC in the appointment of a Provincial Head.

It is unclear how the IPID will be able to investigate matters that are referred to in section 18 in view of the fact that they do not have human capacity. The Eastern Cape ICD has 7 investigators covering 199 police stations and +/- 26 000 police officers. 


	Amend Clause 6(2) as follows: “The relevant parliamentary committee of the National Assembly must, within a period of 30 parliamentary working days of the nomination in terms of subsection (1), to either confirm or reject such nomination”.

Amend Clause 7(1)(b) to reduce the period of 4 months to 2 months.

MEC must at least be consulted before the appointment is made.

The capacity of the new Directorate must be significantly enhanced for it to be effective.

Once the Bill becomes law the new Directorate must be assisted to establish offices at local levels to enhance accessibility.



	2. Free State

Votes in favour of Bill subject to amendments
	· Definition of MEC

· Constitution

· Systemic Corruption

· Appointment of Executive Director

· Consultative Forum

· Referral of disciplinary matters
· Offences and Penalties


	Page 4 line 33
Page 4 line 20
Clause 1
Chapter 2 
Clause 6(2)

 and (3)
Chapter 4 
Chapter 5

Clause 21 
Chapter 6

Page 12, line 26
Clause 29(1)
Clause 29(1)(a)
Chapter 9 – 
Clause 33(3)
Page 13, line 42

	The former Departments of Safety and Security were changed to Departments of Police.

Mention is made for the first time to the Constitution without its full citation

Putting the rejection or appointment to the decision of the Parliamentary Committee may create an oversight problem for Parliament as a separate arm of the State regarding the performance of the incumbent because Parliament will technically be reviewing its own appointment decision if the decision may be that the incumbent be removed.
Station Commander is the correct reference as opposed to Commissioner in the police force.
Clause 29(g) to (h) matters are matters referred by the ED, MEC, Minister or Secretary. 

The insertion of section 30 places a responsibility and weight on the seriousness of any dereliction of responsibility by the National or Provincial Commissioner to implement IPID recommendations.


	Amend definition as follows:

“MEC” means the Member of the Executive Council of a province who is responsible for policing in that province.

Insert definition as follows:

“Constitution” means the Constitution of the Republic of South Africa, 1996.

Insert a definition for systemic corruption

Include what happens in the event that the Portfolio Committee rejects the appointment.

Escalate establishment of the consultative forum to provincial level with same functions and include CPF Provincial Board Chairperson and CPF National Board Chairperson for national level.

Include referral of disciplinary matters to the relevant Provincial Commissioner.

Proposed amendments: 

Page 12, line 26 - Substitute Station Commissioner for Station Commander:

The Station Commander, or any member of the South African Police Service or Municipal Police Service must-
Amend clause 29(1)(a) as follows:

“immediate after becoming aware, notify the Directorate of any matters referred to in section 28(1)(a) to (f)”

Amend clause 33(3) as follows:

“Any police official who fails to comply with section 29 and 30 is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding two years”.



	3. Gauteng

Supports the Bill subject to consideration of recommendations
	· Accessibility

· Resources

· Recruitment of investigators
· Vetting of investigators
· Accountability

· Deaths in Correctional Services

· Independence of IPID

· Financial implications

· Ambit of the Bill

· Remuneration of investigators

· Penalties and fines
	
	Concerns raised at Public Hearings:

Decentralise IPID offices throughout the province to ensure accessibility, efficiency and reasonable turnaround time on police misconducts and police-related matters. Need to have IPID offices at all police stations subject to reasonable and available resources.

More resources and competent human resources should be made available to IPID to avoid constraints of predecessor.

Requirements for the appointment of investigators should be relaxed in order to accommodate applicants who meet minimum requirements but do not have requisite experience. CPFs felt that they should be given preference in recruitment of investigators.

Investigators must go through a vetting process before appointment.

IPID will need to account regularly to Parliament and Provincial Legislatures in order to determine its success and identify areas in need of improvement.

Investigation of deaths in Correctional Services should be considered for inclusion under IPID functions.

IPID is an independent body and could also be vested with the authority to prosecute independently.

Committee Concerns:

There will be financial implications i.r.o the remuneration of investigators and operational costs of the Directorate- it is not clear in the Bill how the budget will be allocated. Financial implications are not clearly articulated. The IPID should clearly stipulate the cost of implementation of the Bill as well as operational expenditure.

Bill should apply to all law enforcement agencies. 

The IPID will be a specialised entity and there should be a distinction in remuneration from SAPS.

The penalty for wrongdoing of a fine or 2 years imprisonment may not be sufficient to ensure misconduct does not reoccur; and may place a limitation on the jurisdiction of the courts. 


	Committee Recommendations:

1.
Articulate financial implications in writing.

2.
Investigators must be paid better than SAPS scales as the IPID will be a specialised entity and also because qualifications and experience are pivotal in recruitment.

3.
Notwithstanding the establishment of provincial heads, the Bill must state that the same line of reporting at the national level is also applied on provincial level. This will also assist the provincial legislature conduct oversight over the IPID.

4.
The Bill should not limit itself to SAPS members only as there are other law enforcement agencies like traffic police, etc. that are not immune to misconduct or any charge that may be levelled against SAPS.

	4. KwaZulu-Natal
Votes in favour of Bill subject to consideration / consolidation of comments and proposed amendments
	· Appointment of staff

· Functions of Committee

· Composition of Consultative Forum

· Responsibilities of Provincial Head

· Appointment of Investigators


	Clause 7(3)(a)
Clause 13
Clause 16
Clause 21
Section 206(3) of the Constitution
Clause 22(2)


	Clause 16 does not contain a provision for provincial arrangements – i.e. provincial secretariat and provincial IPID.

It is a concern that the provincial head only reports to the MEC on those matters referred by the MEC, whereas in terms of s206(3) of the Constitution the Provincial Executive has a role to monitor all maters pertaining to police conduct which are dealt with by the directorate. 
	Amend clause 7(3)(a) as follows:
The Executive Director must appoint such staff as may be necessary to enable the Directorate to perform its functions [in terms of] subject to section 21 of this Act.

Delete [(1)] in clause 13

Insert a provision into the Bill to make provision for provincial arrangements – i.e. provincial secretariat and provincial IPID.

Delete [(1)] in Clause 21.

Expand the provision for reporting to the MEC to include all matters dealt with by the Provincial Head of the Directorate.

Delete Clause 22(2) or leave it open as it is provided for in s28 of the South African Police Act.


	5. Limpopo
Votes in favour of Bill subject to consideration of input and views of stakeholders


	· Applicability of Bill to traffic officials 

· Time-frame for Appointment of Executive Director

· IPID Recommendations to SAPS

· Provincial Offices

· Time-frame for Appointment of Provincial Heads

· Responsibilities of Provincial Heads 


	Clause 2(g)
Clause 6(5)
Clause 9(m)
Chapter 5

Clause 20(5)
Clause 21(2)

	Clause does not provide for Traffic Officials under the Department of Transport.

Clause does not emphasise the obligation of SAPS to implement IPID recommendations.

Lack of ICD offices is a major concern as it defeats the objects of the Act under Chapter 1(2).


	Recommendations: 

Include traffic officials as they serve as law enforcement agents. 

Time-frame for filling the vacancy of the Executive Director should not exceed 6 months.

Clause should be explicit on powers given to Directorate to compel SAPS to implement IPID recommendations.

IPID offices should be established in every policing area.

Time-frame for filling the vacancy of Provincial Heads should not exceed 3 months.

Clause should provide for the Provincial Head to report annually to the Legislature.


	6. Mpumalanga
Votes in favour of Bill subject to consideration of public input


	· Title

· Responsibilities of the Executive Director - annual financial statements

	Title of Bill
Clause 3(1)
Clause 6(2)
Clause 7(1)(b)
Clause 8(8)
Clause 16(1)
Clause 16(2)
Clause 19(a)
Clause 20(1)
Clause 20(4)
Clause 22(2)(a)
Clause 37
 
	
	Independent Complaints and Investigative Directorate

Independent Complaints and Investigative Directorate

The relevant Parliamentary Committee of the National Assembly must, within a period of 30 parliamentary working days of the nomination in terms of subsection (1), recommend to the House to either confirm or reject such nomination.

The Executive Director is the accounting officer of the Directorate and must ensure that-

(a)…

(b) as soon as practical, but not later than [four] two months after the end of each financial year, annual financial statements in respect of the financial year in question are prepared and submitted to the Minister for approval. 

If the security clearance certificate referred to in subsection (7) is withdrawn, the person concerned is unfit to continue to hold such office and the Executive Director must, after following labour law processes discharge him or her from office.

Insert a new sub-clause (c) and (d) to Clause 16(1):

(c) representative from the Community Police Forum; and

(d) representative from the relevant stakeholders.

(2) The Executive Director or Secretary, representatives from the Community Police Forum and relevant stakeholders in consultation with one another, may invite any person not mentioned in subsection (1) to a meeting of the forum.

(a) at the level of [Chief Director] determined by the Minister.

(1) The Executive Director must after consultation with the relevant MEC, appoint the provincial head for each province in accordance with the laws governing the public service.

(4) When the provincial head is unable to perform the functions of office, or during a vacancy in the provincial office, the Executive Director may after consultation with the relevant MEC, designate another person to act as provincial head until the provincial head returns to perform the functions of office or the vacancy is filled.

A person appointed as an investigator—

(a) must have [at least a grade 12 certificate or a relevant diploma or degree] relevant qualifications as determined by the Minister.

This Act is called the Independent Police Complaints and Investigative Directorate Act, 2010...

	7. Northern Cape
Votes in favour of Bill subject to consideration of public input

	· Investigations

· Regional Offices

· Report back 

· Compensation / Reparation
	
	
	The Bill must stipulate a time-frame for investigators to complete their investigations.

The must make provision for the establishment of regional offices in order to access services without having to go to provincial offices to report a matter.

Incorporate a clause for report back to complainant.

Incorporate a clause on redress.



	8. North West
Votes in favour of Bill subject to consideration of public input


	· Responsibilities of IPID 

· Torture
· CPFs
· IPID powers

· Police corruption
· Strategy to deal with police intimidation

· Accessibility

· Statement-taking by police

· Amendment of CPA

· Arrest of foreigners

· Misuse of police vehicles

· Regional offices

· District investigators
	
	Concerns raised at Public Hearings:

Department of Correctional Services should be included.

Torture still exist within police and should be dealt with accordingly.

Police do not want to co-operate/clash with CPFs.

Fears that IPID might take some of powers of police.

IPID must take strong action against police corruption.

A clear strategy is needed to deal with people victimised and intimidated by police officers.

IPID offices are hard to reach for people in rural areas.

Police must be given a workshop/educated on statement taking before the Bill is passed.

Will the Criminal Procedure Act be amended?

IPID must also investigate arrest of foreigners who are held in police cells and the feedback must be given on the progress of cases relating to foreigners.

Will the Bill also cover the misuse of police cars by police officers?

IPID should have offices in 4 regions throughout the province in order to bring them closer to district municipalities in cluster police stations. 

Provincial heads must appoint investigators for each district.
	

	9. Western Cape
Does not support the Bill 
	· Independence of IPID

· Removal of Executive Director

· Reporting
	Clause 6
	The independence afforded to the IPID is grossly inadequate. The Directorate, although removed from SAPS, continues to reside under the Ministry of Police and he is therefore the political head of the IPID and the SAPS. This opens the way for high-level interference in the IPID’s operations. The Minister in question is the same Minister against whom complaints may be lodged in terms of the Bill. Questions whether the Directorate is in a position to execute its mandate “without fear, favour or bias”.

The Minister can on his own remove the Executive Director without confirmation from Parliament on account of misconduct, ill-health or inability to perform the duties of office effectively. This will lead to a situation where the Executive Director may be prejudiced in the performance of his or her duties.

The reporting obligation to the Minister also exposes the Directorate to interference in its operations and further erodes the independent status of the Directorate


	Recommends that proposed legislation must make provision for the following:

(i)
The Directorate must enjoy similar independence afforded to Chapter 9 Institutions;

(ii)
The Directorate should be accountable to Parliament and its relevant portfolio committee;

(iii)
Parliament or the President must upon nomination by the relevant parliamentary committee appoint the Executive Director;

(iv)
The relevant provincial executive must have an input in the appointment of the provincial head;

(v)
Section 206(6) of the Constitution only makes provision for investigations by the independent police complaints body on receipt of a complaint lodged by the provincial executive. Therefore the role of the provincial executive must be given more prominence in the legislation.



