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‘The Church encourages the ratification of the international legal instruments that aim to 
defend the rights of migrants, refugees and their families and, through its various Institutions 
and Associations, offers its advocacy that is becoming more and more necessary"1 
 
 
 
1. Introduction 
 
The SACBC Parliamentary Liaison Office and the Scalabrini Centre of Cape Town welcome 
this opportunity to engage with the Parliamentary Portfolio Committee on Home Affairs on 
this important and pressing matter. Throughout history refugees, and all people in need of 
refuge, have been a concern of the Church, and much of the ministry of the Church all over 
the world is to refugees and others who have been forced to leave their homes. Indeed, we 
recall that Jesus and his family were refugees and were given refuge in Egypt, a land not their 
own. In our own history we recall the many countries, Zambia, Angola, Swaziland, Lesotho, 
Mozambique and Zimbabwe to mention but a few,  that welcomed and granted asylum to so 
many of our country men and women during the long struggle against apartheid.  
 
 
2. General Comments 
 
Certain aspects of the Refugees Act of 1998, and the subsequent Amendment Act of 2008, 
have been found wanting and are certainly in need of further amendment.  While the 
amendments posited in this Bill are largely technical in nature we do have some general 
comments.  
 
This Amendment Bill has captured the public imagination and the intense interest of 
organizations working with refugees – including many based within the Catholic Church. 
This is indicative of the desperate need for legislation and procedures that address the plight 
of refugees and effectively provide for their safety, health and general well-being. Relief 
services provided by the Church continue to experience great difficulty in accessing support 
services for refugees. There was a hope and perception that this Amendment Bill would 
address many of these issues, but it does not. We know that the Immigration Amendment Bill 
and the South African Citizenship Amendment Bill have also been before this Committee, 
and it is our hope that the articulation of these pieces of legislation will result in greater 
clarity and better service delivery. 
  
Matters regarding refugees are not only the concern of the Department of Home Affairs but 
of other departments, including the Departments of Health, Social Development, Justice and 
Constitutional Development, and Education. Such an ‘intersectorial’2 approach requires 
training of the various officials involved in the day to day administration of matters regarding 
refugees. Such training should commence as soon as possible so as to ameliorate the plight of 
refuges and put them in touch with the services and resources that are available to them. Such 
training would help ensure that the already existing bureaucracy is more efficient. 
 
Furthermore, neither the Principal Act nor the amendments adequately take into account the 
immense socio-economic and political changes, and consequent migration, that has occurred 
in Africa in the past decade. This year, 2010, saw a rise of forcibly-displaced persons, 
reaching over 43m worldwide, the highest since the mid-nineties. The number of people 
                                                 
1 Zenit. ‘Holy See on Migration.’ 15.6.2010 
2 This term is used repeatedly when referring to the parameters of the Children’s Act 38 of 2005. 
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uprooted by conflict in their own countries rose by 4% to 27.1m. The majority of refugees 
have been refugees for five years or longer, and 4% of all refugees and asylum seekers are 
below the age of 18. In 2009, 18 700 unaccompanied minors and separated children sought 
asylum. South Africa was the single largest asylum destination in the world, followed by the 
USA. South Africa received 222 000 out of the 922 000 applications worldwide.3 This 
complex articulation of different forces, as well as the continued decline in the material 
circumstances of many South African citizens, has resulted in the polarization of ‘citizens’ 
and ‘refugees’. Indeed the term ‘refugee’ has become a pejorative term; and for many 
refugees South Africa has not been a place of ‘refuge’. 
 
 
3. Specific Comments 
 
3.1. Objectives of the Bill 
 
We welcome the Bill in that it amends the Refugee Act 130 of 1998 and the Refugee 
Amendment Act 33 of 2008 in order to clarify how applications for refugee status which are 
rejected as manifestly unfounded should be dealt with; and to improve certain definitions.   
 
3.2. Definitions 
 
The new definitions of ‘manifestly unfounded’ and ‘unfounded’ in clause 1(c) & (f) are an 
improvement on the previous definitions.  
 
We welcome the clarity of the proposed definition of ‘biometrics’ and hope that this will help 
with the identification of children, which has been a matter of considerable difficulty.  
 
While in this point, it is our experience the A4 paper document containing ‘refugee status’ is 
not very durable, and we suggest that an alternative form of document be explored similar to 
a driver’s licence or credit card. As the registration of ‘refugee status’ becomes more efficient 
and technological, such a card would interact well with such systems and could contain the 
biometric information as set out in the definitions.  
 
We also welcome the extension of the term ‘dependant’ to include ‘a refugee who is 
dependent on him or her’ as this would include ‘unaccompanied minors’ and other vulnerable 
persons for whom the said refugee may have assumed responsibility during the chaos and 
confusion that characterize conflict and the flight therefrom.   
 
3.3. Registration of Births  
 
Clause 5 stipulates a period of one month within which a child of refugee parents who has 
been born in South Africa must be registered in terms of the Births and Deaths Registration 
Act of 1992 so to be included as a dependant of such asylum seeker or refugee. This period is 
unrealistically short given the present capacity of Home Affairs and the reality that so many 
refugees and asylum seekers are themselves unregistered and are not always able to obtain 
much-needed administrative assistance.   
 
Nothing should detract from the principle that children of refugees who accompany their 
parents, unaccompanied minors, and children of refugees who are born in South Africa, 
                                                 
3 UNHCR: 2009 Global Trends: Refugees, asylum Seekers, Returnees, Internally Displaced and Stateless 
Persons. 15.6. 2010 
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should be regarded as having the same rights as children of South African parents. Failure to 
register a child’s birth as stipulated in clause 5 should not stand in the way of this principle.  
 
3.4. The UNHCR 
 
Clauses 6(a) and 8(c) propose the deletion of reference to possible consultation with a 
UNHCR representative. It is not clear why such consultation is no longer deemed necessary 
or desirable. We would have thought that the expertise and experience of the UNHCR would 
be a useful resource for the envisaged Status Determination Committees.  
 
  
4. Unaccompanied Minors – A special concern 
 
The Scalabrini Centre of Cape Town has been operating a children’s home for refugee and 
migrant children, Lawrence House, for five years. Our experience in accompanying the 
children in our care, and additional individual cases of foreign unaccompanied minors 
(UAM) has provided us with insight into how South African state departments, mainly the 
Departments of Home Affairs and Social Development, are dealing with UAM. 
Unfortunately, our experience has given us reason for concern about certain practices, the 
lack of knowledge of the rights of children, and awareness about the particular protection 
needs of UAM. In particular, we are aware that the following practices occur at the 
Department of Home Affairs on a regular basis: 
 

An inappropriate and child-unfriendly form (BI 15-90) is used; 
Minor children are made to sign asylum documents; 
Frequently, UAM who try to access the Refugee Reception Office are sent away on their 
own without being attended to or referred to a social worker. This puts them in a high 
risk situation of being exploited or detained and prevents them from accessing other 
services, such as health and educational institutions.  

 
We therefore recommend that the Refugees Act be amended in a way that enhances the 
protection of UAM. In particular, we would like to suggest the following amendments: 
 
Any child who approaches a Refugee Reception Office and who appears to be 
unaccompanied, and therefore in need of care as contemplated in the Children’s Act 38 of 
2005, should forthwith be brought to a social worker in the district where he or she appears to 
reside, and that social worker must assess the circumstances and determine the need to open a 
Children’s Court inquiry for the child. 
 
If the Children’s Court determines that the child qualifies for refugee status, the Court may 
order that the appointed legal guardian of the child assists in applying for asylum in terms of 
this Act.  
 
If the Status Determination Process regarding the child results in the child’s application for 
asylum being rejected, the matter must forthwith be referred back to the Children’s Court, 
which may order that the child be dealt with alternatively. 
 
If the Children’s Court determines that the child does not qualify for refugee status, the Court 
may order that the child be dealt with alternatively.4 
                                                 
4 According to our knowledge there is a gap in legislation to document unaccompanied foreign minors who do 
not qualify for refugee status in South Africa. We therefore recommend that a provision be made to document 
those foreign minors in a way that does not correspond to the refugee/non-refugee category. We furthermore 
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Once the Children’s court has appointed a legal guardian for the child and determined that the 
child should apply for asylum, the child must be brought to the nearest Refugee Reception 
Office as soon as possible. The status determination process of the child’s asylum application 
must be child-appropriate in the following terms: 
 

A social worker must be present at all times; 
Preferential treatment must be given to the child (e.g. no waiting in queues, attendance 
according to appointment); 
The asylum application form BI 15-90 must be appropriate to the child’s understanding 
of the matter; and 
The interview must be sensitive to the child’s condition. 

 
Furthermore, we recommend that Department of Home Affairs staff be trained in attending to 
unaccompanied children in a sensitive way. 
  
Finally, we note that the principle Act still refers – in section 32(1) – to the Child Care Act 74 
of 1983; this should be amended by substituting the Children’s Act 38 of 2005, which is now 
in operation. 
 
 
5. Conclusion 
 
“Catholic Social Teaching holds a position where it sees the state’s duty to regulate migration 
into the country as being secondary to the consideration of the common good. This holds that 
states are morally bound to protect and provide for the basic human rights of both their 
citizens and the resident alien”.5  
 
 
 
We appreciate your consideration of the issues raised in this submission. For further inquiries 
or clarifications please contact us under the following contact details: 
 
Submitted by:  Southern African Catholic Bishops’ Conference Parliamentary  
   Liaison Office (CPLO) and  
   The Scalabrini Centre of Cape Town (SCCT) 
 
Contact:  Lois Law – CPLO Researcher  
   Tel: (021) 461-1417; e-mail: lois@cplo.org.za 
 
   Lena Opfermann – Scalabrini Centre Advocacy Officer 
   Tel: 021 465 6433; e-mail: lena@scalabrini.org.za 
 
 
 
 

                                                                                                                                                        
believe that this special provision could be extended to all foreign minors in the form of a separate 
documentation process. 
5 Fr Peter-John Pearson, Unpublished Paper, June 2010. 
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