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20th October 2010

We thank you for the opportunity to address members of the Portfolio Committee on Home Affairs regarding Refugees Amendment Bill [B30 - 2010].  

The Southern African Media and Gender Institute (SAMGI) is first and foremost an activist organization “dedicated to a world where women’s dignity and potential are enriched and celebrated in and through the media with equal, unbiased representation of and equal opportunities for all, irrespective of age, class, culture, gender, nationality, race, and sexual orientation.”  With this mission in mind, it is essential that our reading of the language of the bill is not bound solely by legal interpretation, but takes into consideration its impact on the affected populations and society as a whole.  
The rise of nationalism has constituted an aura of protectionism throughout the world, and South Africa has not been immune to its influence.  Identity, in its broadest definition, is predicated on the notion of “other.”  In its most simplistic form, national identity is formulated through what the “other” is not in terms of integration in the capitalist system; meaning the “other” is not us.  In response, foreign nationals confront problems of adaptation including discrimination by the host society, racism, and issues encompassing identity management.   

Asylum seekers and refugees, in the context of the Refugees Amendment Bill, as alluding to the Refugees Act of 1998 and Act 33 of 2008, are not citizen’s of the Republic and, therefore, require special dispensation.  The primary mechanism of the State in relation to the dispensation of individuals is the legal instrument.  And, while it is often stressed that the law is neutral, the law in actuality mirrors the society it represents.  

Our organization believes in upholding equal rights and human rights for all individuals within the borders of our Republic.  Our comments and interpretation, therefore, concentrate on functionality of the amendment as it would operate within a societal climate that has proven to be racist, discriminatory, and violent toward foreign nationals.  Our hope in addressing the Committee is that in working together, the laws constructed will adequately reflect the fundamental notions of our democracy.
SAMGI applauds the efforts of the Committee to bring about clarification of issues prescient to the dispensation of asylum and refugee applications.  Such clarification will enable the professionals of the Refugee Reception Office to undertake their responsibilities in a more coherent and efficient manner.  Furthermore, replacement of oversight of applications from a Refugee Status Determination Officer to a Status Determination Committee insures that applicants are not at the mercy of single individual in determining the merits of their applications.  The Amendment in these regards are esteemed and without contention.

However, two sections of the Amendment do raise questions for consideration.  These are outlined as follows:

1.  The reconstitution of the definition of “biometrics” in Section 1 of the Refugees Act, 1998.

The general definition of biometrics is “the measurable physiological or behavioural characteristics that can be used in verifying the identity of individuals” as stated presently in the Refugees Act, as amended by section 1 of Act 33 of 2008.  Amendment B30 – 2010 eliminates this general definition from the language of the act.  This deletion requires further substantiation by the Committee.  

The use of biometrics depends upon the use of specialized technology that can adequately record and retain measurable, statistical data.  Human rights groups are notably in opposition to the privacy violations of this technology and the racial profiling that this technology allows.  Our primary concern is the latter of these oppositions.

By eliminating the general definition of biometrics, the government has the purview to establish the criteria by which biometric data is considered.  The data no longer must meet the standards of measurability or standardization.  Thus “facial patterns” can simply mean that a person looks of a certain origin.  The decision-making ability for identification is placed solely in the hands of those enforcing the law which is subjective and open to abuse.

2. Deletion of paragraph (f), Section 8E of Act 130 of 1998, as inserted by section 11 of Act 33 of 2008.

The deletion allows bearers of political offices to hold a position on the Refugee Appeals Authority.  This is a blatant conflict of interest.  Office holders have a responsibility to the party who appoint them as a result of election as well as to the public whose interests they are entrusted to serve.  Allowing political figures to hold positions of decision-making power over marginalised people means the decisions made are political decisions with probable detrimental consequences to the applicant.  

The Amendment in its entirety is not flawed.  As previously stated, the efforts of the Committee to clarify aspects of procedural ambiguity are necessary.  However, SAMGI must object to the redefinition of “biometrics” and the allowance of political figures into the appeals process.  It is hoped that our objections will be taken into consideration by the Committee in an effort to reformulate the amendments in a fair and just manner.  We remain at your disposal to answer questions or provide further input.
Written by Christina E Mitchell
Submitted by Judith Smith Vialva
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