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9 July 2010 
 
 
 
 
Att:   Mr Andre Hermans 
 Committee Secretary 
 Portfolio Committee on Trade and Industry 
 
 
 
 
Dear Mr Hermans, 
 
 
The South African Screen Federation (SASFED) is a federation of independent film, 
television and audiovisual content industry organisations, and was constituted in March 
2006 in response to the call by the Minister of Arts and Culture for an industry wide voice 
that could be engaged on industry issues. 

Its current full membership includes: 

• Documentary Filmmakers Association (DFA) 

• Independent Producers’ Organisation (IPO) 

• Personal Managers Association (PMA) 

• South African Guild of Actors (SAGA) 

• South African Guild of Editors (SAGE) 

• The Official South African Casting Association (OSCA SA) 

• Women in Film and Television, SA (WIFTSA) 

• Women of the Sun (WOS) 

• Writers Guild of South Africa (WGSA) 
 
 
 
SASFED is the official country representative to FEPACI, the Pan-African Federation of 
Filmmakers, and is affiliated to SOS: Supporting Public Broadcasting and the Television 
Industry Emergency Coalition (TVIEC). 
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SASFED position on existing Copyright Act 
 
SASFED recognises the need to amend the Act from time to time in order to improve South 
African social well being and economy, keep up with international trends and local 
developments, prevent misappropriation of intellectual property and to address the 
injustices of the past and present. 
 
We would like to table that we will at a later stage be seeking help with a further 
amendment to the Act with a view to assisting our continuing battle with South African 
broadcasters over the rights to commissioned works. We would like to make further 
reference to this in our oral presentation at the hearings. Currently most producers and 
creatives are forced to sign over all rights to the broadcasters, a situation which denies 
them the benefit of exploitation of works that they have authored. This is an ongoing 
dilemma and the focus of much of the SASFED’s attention. Our position is that although the 
present act does protect people who hold copyright, it allows for the person who pays for 
the creative work to hold the copyright rather than the creator themselves. This means 
that our members can work an entire lifetime without ever having the benefit of exploiting 
or building on their own intellectual property. It keeps artists dependent and poor. 
 
However, in this document we will be confining our comments to the present proposed 
amendment of the Copyright Act.  
 
 
Intellectual Property Laws Amendment Bill on Indigenous Knowledge. 
 
SASFED fully supports the intention of an amendment that will further protect the rights-
holders of Indigenous Knowledge across all industries and sectors. 
 
However, SASFED does believe that the existing Act has successfully protected rights–
holders and any changes to the Act should not complicate or divert from existing strong 
legislation. We understand that the Act protects rights-holders so long as they can prove 
ownership of copyright and this precedent should in no way be diluted. 
 
 
Building a Database of Indigenous knowledge 
 
SASFED supports the building of the database. Most of our members have personal interests 
in the cultural heritage of all South Africans and recognise how important an impact our 
heritage has in the development of local broadcasting, film, performing arts and arts and 
culture in general.  
 
The database could go a long way towards the preservation and propagation of traditional 
heritage, especially in the arts, culture, storytelling, language and visual arts sectors. The 
building of the database could help protect our heritage and history from manipulation, 
misinterpretation and misrepresentation.  
 
However, we are very concerned that the process of building the database is by its very 
nature susceptible to corruption and endless legal wrangles. We do not understand how, 
with a written history of less than 200 years in South Africa, communities will be able to 
prove ownership of some Indigenous Knowledge. No doubt there will be undisputed claims 
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to ownership but we fear for a never-ending, expensive process when it comes to claims 
that can be disputed. 
 
We think that the database could be built as an independent venture outside of the “law” 
and could still be referred to when claims are made. Verifying claims should not be 
restricted to the database alone, as communities or individuals may be able to prove 
ownership through other means. Until a substantial amount of the database is built, no one 
can predict its effectiveness. So it should not form an integral part of the Act presently. If 
it is ineffective, it will render most of the bill unworkable.  
 
One of our biggest fears regarding the establishment of the database and its incorporation 
into law is that rights may be claimed retrospectively to works already produced (50 years 
prior to Intellectual Property Laws Amendment Act 2007). If this is the case, investors, 
producers and creatives will be burned even though they were not infringing any laws at 
the time of production. During the process of building the database, producers, creatives 
and investors may develop a fear of embarking on important heritage and cultural works 
due to prospective claims against their work. This will adversely affect investment 
opportunities in the very important cultural sectors of our industry. We fear that 
international investors will be scared off by over worked legislation that is difficult to 
interpret and administer.  
 
The net effect we believe will be that no film or television producer or creative would 
dare document, explore, record or create a piece of work which could possibly at some 
time fall foul of the Act or encourage a prospective or retrospective claim against them. 
This means that often very valuable work of documentation and preservation will not be 
done in future. 
 
We have further suggestions regarding the database which we will refer to in the oral 
presentation at the hearings. 
 
 
General Legal Implications 
 
After consultation with legal experts we are concerned that the wording of the proposed 
amendments is often loose, open to interpretation and at times contradicts itself. The 
proposed amendment appears to be full of loopholes throughout, may contravene existing 
international treaties and is considered by some to be fundamentally flawed.  
 
Amongst others, questions can be raised about; “alternative dispute resolution”, “business 
enterprises of communities”, “institutional support to communities”, “needletime rights”, 
“collection agencies”, “constitutionality of vesting rights in a trust fund”, “duration of 
copyright”, “application of royalties and funding of the National Council”, “lack of 
transitional arrangements”, “protection of foreign works”. All these issues seem to have 
been addressed at NEDLAC in May 2010 and it is our understanding that agreement was 
reached by the participants but which never translated into changes to the amendment.  
 
In this regard, it is not our intention to suggest alternative words or even get into specifics 
about the way most of the document is drafted or its legal implications. We would hope 
that after sufficient scrutiny with legal experts, amendments will be adapted that are solid 
and do not need to be tested through the time consuming and expensive courts of law.  
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We fear that too much power of copyright ownership, determination and 
collection/disbursement of royalties is vested in a centralized, already overburdened state 
administration. This could lead to cases where the rights of communities who can prove 
ownership of Indigenous Knowledge are not sufficiently catered for which would fly in the 
face of all the amendments’ good intentions.  
 
 
Needle Time and Collection Agencies 
 
The only area of legal implication we wish to focus on is “needletime” rights and 
“collection agencies”, which by our understanding, could now be applied to the film and 
video industries and by such application would seriously and adversely affect all producers’ 
business models. 
 
Producers currently negotiate with all rights-holders and their due royalties prior to 
finalising budgets for productions so that investors know up front what amount of money 
they are required to find for a production.  The amendments could be interpreted to mean 
that a “collection agency” who tracks “needletime” opens the opportunity for 
broadcasters, distributors, new media distributors etc to show parts of or whole works 
without prior agreement with the producer, but through the payment of royalties to the 
collection agency, the amount being determined by the collection agency. This will be 
totally unacceptable to producers and their investors.  
 
It appears as though, through disingenuous wording, the amendments have taken what is 
traditionally a music industry royalties collection model and applied it to the film and 
video industry. This must be avoided at all costs.  
 
The film and video industry does not see the need for a centralised government linked 
collection agency. Due to accusations levelled at local broadcasters we have already begun 
exploring the establishment of a collection agency to protect the rights of artists, 
producers and other rights holders, but this we think should be an industry initiative 
regulated by the industry. 
 
In addition, the term copyright author is confusing. Is this the author of the work, or is this 
the copyright holder? In our industry, sadly, they are rarely the same person. 
 
 
We thank you for the opportunity to engage in this important process and look forward to 
further discussion. We would like to make an oral presentation at the Parliamentary 
hearings scheduled for August. We sincerely hope our contribution will assist in the 
drafting of workable law that benefits all and finds a way to introduce the much needed 
protection of indigenous knowledge.  
 
 
 
Feizel Mamdoo 
Co-Chair  
 

 

 


