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The Chairperson 
Portfolio Committee on Trade and Industry 
PO Box 15  
Cape Town  
8000          22 July 2010 
 
ATTENTION: Ms J. Fubbs 
 
BY E-MAIL: jfubbs@parliament.gov.za  
      

Dear Ms. Fubbs, 

 

INTELLECTUAL PROPERTY LAWS AMENDMENT BILL, 2010  

 

1. I am addressing this letter to the Portfolio Committee on Trade and Industry on 

behalf of the Recording Industry of South Africa (RiSA) and on behalf of the South 

African Music Performance Rights Association (SAMPRA). SAMPRA represents the 

more than 1400 South African record companies that are members of the music 

recording industry trade association, RiSA, more specifically in respect of the 

copyrights in music sound recordings that the members of RiSA own or control 

by virtue of Sections 9 (c), (d) and (e) of the Copyright Act (“the Act”).  Between 

them, RiSA’s members make and market 99% of music sound recordings that are 

played on radio in South Africa and are sold in music stores and other outlets.  

 

2. There are proposed amendments to Section 9 of the Act contained in the 

Intellectual Property Laws Amendment Bill (“the Bill”), which would materially 

prejudice the rights of copyright holders under Section 9, should legislation be 

enacted as currently provided for in the Bill. RiSA and SAMPRA are therefore 

obliged and entitled to comment on the proposed amendments and to urge the 

Portfolio Committee not to let the amendments pass in their current form. 
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3. The proposed amendments to Section 9 of the Act seek to introduce into the Act 

a negotiated process, regarding a royalty, between copyright holders and users. 

RiSA and SAMPRA do not have any objections to the principle of providing for 

such a process if it is limited to copyright holders and users, although it appears 

to be entirely unnecessary since copyright holders and users have always 

negotiated the amount of the royalty payable for the use of copyright works and 

will continue to do so regardless of any provision in the Copyright Act requiring 

them to do so. But the current formulation of the proposed amendments has 

been drafted in a manner that would clearly lead to absurdity if it were to be 

enacted and would create immeasurable uncertainty around the interpretation 

and application of the provisions of Section 9. 

 

4. The various categories of intellectual property (“works”) that are accorded 

copyright protection are each dealt with in separate Sections of the Act, e.g. 

Section 6 deals with musical and literary works, Section 7 deals with artistic 

works, Section 8 deals with cinematograph films, Section 9 deals with sound 

recordings, and so on.  

 

5. Section 9A(1)(a) provides that: 

 

“In the absence of an agreement to the contrary, no person may broadcast, cause the 

transmission of or play a sound recording as contemplated in section 9 (c), (d) or (e) 

without payment of a royalty to the owner of the relevant copyright.” (Emphasis 

added) 

 

6. The “owner” of the copyright in a sound recording is the “author” of the sound 

recording. The “author” is defined in section 1 of the Copyright Act as “the person 

by whom the arrangements for the making of the sound recording were made”. The 
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aforementioned Sections 9 (c), (d) and (e) of the Act vest an exclusive right in the 

author of a copyright sound recording in respect of:   

 

“(c)  broadcasting the sound recording; 

 (d)  causing the sound recording to be transmitted in a diffusion service, unless that 

service transmits a lawful broadcast, including the sound recording, and is operated 

by the original broadcaster; 

 (e)  communicating the sound recording to the public.” 

 

7. Section 9A(1)(b) of the Act then provides that: 

 

“The amount of any royalty contemplated in paragraph (a) shall be determined by an 

agreement between the user of the sound recording, the performer and the owner of the 

copyright, or between their representative collecting societies.” (Emphasis added) 

 

8. It is abundantly clear that that the reference to sound recordings in Section 

9A(1)(b) is a reference to the sound recordings referred to in the immediately 

preceding Section 9A(1)(a).  Section 9A(1)(a) refers specifically to the copyright in 

sound recordings as provided for in Sections 9 (c), (d) and (e) of the Act. The 

proposed amendments in the Bill, however, seek to introduce a requirement that 

the negotiation process to determine the amount of the royalty payable for the 

use of a sound recording should henceforth require the participation of users and 

owners and authors of all the other categories of intellectual property works that 

are protected by copyright. This is clearly a drafting error since it could not 

possibly be the intention that all the users of all categories of copyright works 

and all the owners of all categories of copyright works should be entitled to 

participate in the negotiation of the royalty payable for the use of a single 

category – namely sound recordings. 
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9. The practical effect of the proposed amendment, if enacted, would be that a 

royalty payable in respect of the use of a sound recording in terms of sections 9 

(c), (d) and (e) of the Act would be subject not only to agreement being reached 

between a user, performer and copyright owner in the sound recording (as per 

the current provisions of Section 9A(1)(b)), but also between: 

 

a. the user of literary works and the author of the copyright; and 

b. the user of artistic works and the author of the copyright; and 

c. the user of cinematographic films and the author of the copyright; and 

d. the user of broadcasts and the author of the copyright; and 

e. the user of programme-carrying signals and the author of present 

copyright; and 

f. the user of published editions, the author of the work, and the publisher 

of the work; and 

g. the user of computer programs and the owner of the computer programs; 

and 

h. the user of traditional works and the owner of the traditional work, 

 

or between their representative collecting societies. 

 

10. The current provisions of Section 9A(1)(b) have already proved to be impractical 

in requiring a tripartite agreement to be reached between a user, a copyright 

owner and a performer. (Please refer to the comments under the Conclusion for 

more details in this regard). The proposed amendment in the Bill would require 

an additional seventeen parties to also agree to the amount of a royalty payable 

in respect of Sections 9 (c), (d) and (e) of the Act. These additional seventeen 

parties, ranging from users of cinematograph films to copyright holders in 

program carrying signals, hold no copyright in sound recordings, but their 
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“agreement” to the amount of the royalty payable in respect of the exploitation 

of the copyrights in sound recordings, as provided for in Sections 9 (c), (d) and 

(e) of the Act, would nevertheless be required in order to satisfy the provisions of 

Section 9A(1)(b).  

 

11. There is simply no legal or logical basis on which a royalty payable in terms of 

Sections 9 (c), (d) and (e) of the Act could become subject to “agreement “ by 

parties that clearly have no direct or indirect interest in a copyright sound 

recording. If the intention was to provide for legislative provisions similar to 

Section 9A to apply to all categories of protected works in addition to sound 

recordings, then the Bill should have provided separately for each one of those 

copyrights with an equivalent of Section 9A in each of the sections that relates to 

that particular subject of copyright. Such provision should state the specific acts 

relative to each separate category of protected works that are required to be the 

subject of such negotiated agreement.  

 

12. There is a further issue that we wish to draw to the attention of the Portfolio 

Committee. It is not clear why only literary works (specific acts relative to which 

are protected under Section 6 of the Copyright Act), are provided for in the Bill 

but musical works (the same specific acts relative to which are also protected 

under Section 6) are not. If the intention is to provide for equivalents of Section 

9A to be introduced into the Act in respect of all subjects of copyright, there 

would not appear to be any reason why copyright in musical works should be 

excluded from such provisions.  

 

Conclusion 

 

Over the years since the 2002 amendments to the Act were promulgated, SAMPRA has 
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encountered continuous procedural difficulties in administering copyrights on behalf or 

RiSA‘s members arising directly from the tripartite negotiation provisions of Section 9A 

.These difficulties have exacerbated the problems that we have faced in dealing with 

recalcitrant broadcasters and commercial users who have used their significant financial 

power to oppose the implementation of provisions that will require them to pay for 

rights that they have for decades not had to pay for. The proposed amendments will 

only add unnecessary confusion to an already complicated tripartite process, which will 

inevitably be exploited by users to the detriment of copyright owner and performers.  

 

In this regard we place on record that the version of Section 9A(1)(b) in the Copyright 

Amendment Bill that : 

 

• was introduced in the National Assembly as a Section 75 Bill with the 

explanatory memorandum on the objects of the Bill published in Government 

Gazette No 22249 of 24 April 2001;  

• was the sole version that was considered by stakeholders during the public 

consultation process referred to in the explanatory memorandum;    

• was approved by the Parliamentary Portfolio Committee in 2001/2002; and  

• was submitted to Parliament, 

 

did not provide for the performer to be party to the negotiation of the royalty between 

the owner and the user. Such a provision was thereafter inserted without notice to or 

consultation with any stakeholders. As mentioned under paragraph 10 above and 

elsewhere, the tripartite requirement has proved to be entirely impractical and at odds 

with commercial reality and in conflict with other principles embodied in the Copyright 

Act and the Performers’ Protection Act. It has resulted in the loss of an estimated 

hundreds of millions of Rands to users and performers as the lack of participation by 

performers has been seized upon by the broadcasting and retail industries to bolster a 
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climate of non-compliance and to delay the implementation of the amendments to the 

Act introduced in 2002. They have raised a variety of procedural grounds to delay 

implementation, all of which have their roots in the requirement that performers are 

required to participate in a tripartite negotiation. We urge the Portfolio Committee on 

Trade and Industry to take this opportunity to call for the amendment of Section 

9A(1)(b) back to what was originally proposed and endorsed by the Portfolio Committee 

and stakeholders, including RiSA, and which read as follows: 

 

 ‘‘Royalties 

9A. 

 

(1) 

… 

(b) The amount of any royalty contemplated in paragraph (a) shall be determined by an 

agreement between the user of the sound recording and the owner of the copyright, or 

between their representative collecting societies.” 

 

We trust that our submissions will find favourable consideration. 

Yours sincerely 

 
 
 

David du Plessis 
RiSA Operations Director 
SAMPRA CEO 
 

 cc    1.    The Secretary of the Portfolio Committee on Trade and Industry 
               Mr. André Hermans: ahermans@parliament.gov.za 

 
         2.    The Department of Trade and Industry Parliamentary Liaison Officer  
                Ms. Saroj Naidoo: saroj@thedti.gov.za  


