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PROPOSED PORTFOLIO COMMITTEE AMENDMENTS
TO

SECTIONAL TITLES SCHEMES MANAGEMENT BILL

[B20-2010]

--------------------------------------------

CLAUSE 1
1.
On page 3, before line 1, to insert the following:

“Chief Ombud” means Chief Ombud as defined in section 1 of the Community Schemes Ombud Service Act, 2010;”.
2.
On page 3, from line 1, to omit “and, for the purpose of section 12, a magistrates’ court having jurisdiction”.

3 
On page 3, from line 3, to omit the definition of Chief Ombud”. 
4.
On page 3, after line 4, to insert the following:


“competent authority” means a person or organisation that has the 
legally delegated authority or power to perform a designated function;”.
5.
On page 3, in line 6, to omit “:” and to substitute “of”. 
6.
On page 3, after line 14, to insert the following:

“local municipality” means local municipality as defined in section 1 of the Local Government: Municipal Systems Act, 2000 (Act No. 32 of 2000);”.

7.
On page 3, after line 15, to insert the following:

“ombud” means ombud as defined in section 1 of the Community Schemes Ombud Service Act, 2010;”.

8.
On page 3, in line 29, after “(Act No. 95 of 1996)”, to insert “, as amended”.

9.
On page 3, after line 29, to insert the following:

“Advisory Council” means the Sectional Titles Schemes Management Advisory Council

On page 3, in line 30, to omit “, subject to subsection (3),”.

10.
On page 3, from line 31, to omit paragraphs (a) and (b) and to substitute the following:

“(a)
passed by at least 75% (calculated both in value and in number) of the votes of the members of a body corporate who are represented at a general meeting; or
(b)
agreed to in writing by members of a body corporate holding at least 75% (calculated both in value and in number) of all the votes;”.

11.
On page 3, in line 44, to omit “, subject to subsection (4),”.
12.
On page 3, from line 45, to omit paragraphs (a) and (b) and to substitute the following:

“(a)
passed unanimously by all the members of the body corporate at a meeting at which—

(i)
at least 80% (calculated both in value and in number) of the votes all the members of a body corporate are present or represented; and 

(ii)
all the members who cast their votes do so in favour of the resolution;  or

(b)
agreed to in writing by all the members of the body corporate;”.

13.
On page 3, in line 58, to omit “”local authority,””

14.
On page 4, from line 7, to omit subsection (4).
15.
On page 4, from line 28, to omit subsection (6).
CLAUSE 2
1.
On page 5, in line 15, to omit, “subsection 25(2)(e) of the Sectional Titles Act” and to substitute ”section 3(1)(c)”.
CLAUSE 3
1.
On page 5, in line 22, to omit “for administrative expenses a fund sufficient in the opinion of the body corporate”, and to substitute, “an administrative fund which is reasonably sufficient to cover the estimated annual operating costs”.

2.
On page 5, in line 24, to omit “upkeep, control” and to substitute “maintenance”.

3.
On page 5, in line 27, to omit “authority” and to substitute “municipality”.
4.
On page 5, after line 33, to insert the following:

“(b)
to maintain a reserve fund in such amounts as are reasonably sufficient to cover the cost of future maintenance and repair of common property but not less than such amounts as may be prescribed by the Minister;”.
5.
On page 5, in line 34, to omit “fund” and to substitute “funds”.

6.
On page 5, in line 35, to omit “for the purposes of satisfying any claims against the body corporate”.
7.
On page 5, in line 39, to omit “fund” and to substitute “funds”.

8.
On page 5, in line 45, to omit “fund” and to substitute “funds”.

9.
On page 5, in line 50, after “(a)”, to insert “, (b).”
10. 
On page 5, in line 51, to omit “(b)” and to substitute “(c)”.
11.
On page 6, in line 13, to omit “authority” and to substitute “municipality”.
12.
On page 6, in line 21, to omit “authority” and to substitute “municipality”.

13.
On page 6, in line 36, after “jurisdiction”, to insert “or by an application to an ombud”.
14.
On page 6, in line 43, after “jurisdiction”, to insert “or by an application to an ombud”

15.
On page 6, in line 44, after “passed” to insert “:  Provided that upon the change of ownership of a unit, the successor in title becomes liable for the pro rata payment of such contributions from the date of change of such ownership”.

16.
On page 6, in line 48, to omit “ensuing” and to substitute “current”.
17.
On page 6, from line 50, to omit “on application by an owner or mortgagee of a unit or any person authorised by such owner or mortgagee”, and to substitute “annually or whenever there is a change in levy”.

18.
On page 6, in line 52, to omit “that” and to substitute “each”.

19.
On page 6, in line 54, to omit “that” and to substitute “each”.

CLAUSE 4

1.
On page 7, in line 5, after “duties”, to insert “upon special resolution”.
2.
On page 7, in line 12, before “to”, to insert “upon special resolution,”.

3.
On page 7, in line 20, after “including”, to insert “, upon special resolution,”.

4.
On page 7, in line 24, to omit “control,”.

CLAUSE 5
1. 
On page 7, in line 36, to omit, “must” and to substitute “may”.
2.
On page 7, in line 36, to omit, “members of the body corporate” and to substitute “owners”.
3.
On page 7, in line 39, to omit, “a member” and to substitute “an owner”.
4.
On page 7, in line 41, after “may”, to insert “, upon unanimous resolution by the owners,”.
5.
On page 7, in line 41, to omit “bilateral”. 
6.
On page 7, in line 41, to omit “with registered bondholders”.
7.
On page 7, from line 43, to omit “to extend the scheme by the addition of sections and exclusive use areas or by addition of exclusive use areas only”.
8.
On page 7, in line 46, to omit “of its members” and to substitute “the owners”.
9.
On page 7, in line 47, after “may”, to insert “, upon unanimous resolution by the owners,”.
10.
On page 7, from line 48, to omit “,if duly authorised thereto by unanimous resolution”.
11.
On page 7, after line 49, to insert the following paragraph:

“(f)
may, upon special resolution by owners, enter into a notarial deed of cancellation of an exclusive use right in terms of section 27(5) of the Sectional Titles Act;”.

12.
On page 7, in line 50, to omit “(f)” and to substitute “(g)”.
13.
On page 7, in line 55, to omit “(g)” and to substitute “(h)”.
14.
On page 7, from line 55, to omit “duly authorised thereto by special resolution of its members” and to substitute “upon special resolution by the owners”.
15.
On page 7, in line 57, after “section”, to insert “in terms of the Sectional Titles Act”.
16.
On page 7, in line 58, to omit “(h)” and to substitute “(i)”.

NEW CLAUSE 
That the following be the new clause:

Meetings of bodies corporate


6.
(1)
The meetings of the body corporate must take place at such time and in such form as may be determined by the body corporate.


(2) 
The body corporate must, at least 30 days prior to a meeting of the body corporate where a special resolution or unanimous resolution will be taken, give all the members of the body corporate written notice specifying the proposed resolution, except where the rules provide for shorter notice.



(3)
The notice contemplated in subsection (2) must be—

(a) 
delivered by hand to a member;
(b) 
sent by pre-paid registered post to the address of a member's section in the relevant scheme; or
(c)
sent by pre-paid registered post to a physical or postal address  in the Republic of South Africa that a member has chosen in writing for the purposes of such notice.


(4)
A member may be represented in person, by proxy or by a representative recognised by law at such meeting.



(5)
 When votes are calculated in value, each member’s vote is calculated either—
(a)
as the total of the quotas allocated to the sections registered in that member’s name; or 

(b)
in accordance with a rule made in terms of section 10(2), 

whichever is applicable.



(6)
When votes are calculated in number, each member has one vote.



(7)
Where the resolution would have an unfairly adverse effect on any member, the resolution is not effective unless that member consents in writing.


(8)
A body corporate or an owner who is unable to obtain a special or unanimous resolution may approach the Chief Ombud for relief.”.
CLAUSE 9
1.
On page 9, in line 31, to omit “controlled” and to substitute “regulated”.
2.
On page 9, in line 32, to omit “control” and to substitute “regulation”.
3.
On page 10, from line 5, to omit subsection (6) and to substitute the following:


“(6)
The body corporate must—
(a)
keep a copy of all rules;

(b)
have the rules available for inspection at meetings of trustees and owners;

(c)
deliver a copy of the rules to each person who becomes an owner;

(d)
deliver to all owners a copy of any rules substituted, added or amended and details of any rules repealed in terms of subsection (5);

(e)
on request by an owner or any person authorised in writing by an owner, deliver a copy of all rules to such owner.”.
4.
On page 10, in line 9, after “make”, to insert “ management or conduct”.

5.
On page 10, in line 20, to omit “been”.
6.
On page 10, in line 27, after “by” to insert “the”.
7.
On page 10, in line 32, after “by” to insert “the”.
8.
On page 10, in line 36, after “contemplated”, to insert “in”.

9.
On page 10, in line 40, to omit “made’.
10.
On page 10, in line 42, to omit “be”.

CLAUSE 10
1.
On page 10, in line 50, to omit “may” and to substitute “must”.
2.
On page 10, in line 60, after “her”, to insert “prior”.
CLAUSE 11
1.
On page 11, in line 22, after “trustees”, to insert “within 30 days of receipt of such notice but”. 
2.
On page 11, from line 26, to omit “approved by an arbitrator, being a practising advocate or attorney, of not less than ten years’ standing nominated by the trustees” and to substitute “determined on application to an ombud”. 
CLAUSE 12
1.
On page 11, from line 38, to omit “public or local authority” and to substitute “authority”. 

2.
On page 11, in line 50, after “ownership” to insert “or occupancy”.

3.
On page 11, in line 57, to omit “(a)”.

4.
On page 11, in line 60, to omit “the Court” and to substitute “an ombud”.

5.
On page 11, from line 1, to omit paragraph (b).
CLAUSE 13

1.
On page 12, in line 6, to omit “(f)” and to substitute “(h)”.

2.
On page 12, from line 9, to omit subsection (2) and to insert the following subsection:
“(2)
Where damage to a section is covered by valid insurance policies taken out by both the body corporate and the owner, the body corporate’s insurer must make good the damage and only if it fails to do so is the owner’s insurer liable to do so.”.
3.
On page 12, in line 14, to omit “(f)” and to substitute “(h)”.
CLAUSE 14
1.
On page 12, in line 32, to omit “determination”, and to substitute “rule”.
2.
On page 12, in line 32, to omit “9” and to substitute “10”.
3.
On page 12, in line 34, to omit “(b)” and to substitute “(c)”.
CLAUSE 15

1.  Clause rejected.

NEW CLAUSE
1.
That the following be the new clause:

16. (1)
A body corporate, a local authority, a judgment creditor of the body corporate or any owner or other person having a registered real right in or over a unit may apply to a Magistrate’s Court for the appointment of a suitably qualified and independent person to serve as the administrator of the body corporate.

(2) (a) If a Magistrate’s Court  on hearing an application referred to in subsection (1) -
(i) finds evidence of serious financial or administrative mismanagement of the body corporate; and 

(ii) there is a reasonable probability that, if it is placed under administration, the body corporate will be able to meet its obligations and be managed in accordance with the requirements of this Act,

the Magistrate’s Court  may appoint an administrator for a fixed period and on such terms and conditions as he or she deems fit.

(b) The remuneration and expenses of the administrator are administrative expenses as contemplated by section 3(1)(a).
(3) An administrator has, to the exclusion of the body corporate, such of the powers and duties of the body corporate as the Magistrate’s Court  directs and must exercise these powers to address the body corporate's management problems as soon as reasonably possible.

(4) The administrator must:

(a) convene and preside at the meetings required in terms of this Act and the scheme's rules; and

(b) lodge with the Ombud:

(i) copies of the notices and minutes of meetings; and 

(ii) written reports on the administration process every six months or at such shorter intervals as the Magistrate’s Court  may direct.

(5) A Magistrate’s Court  may, on the application of the administrator or any person or body referred to in subsection (1), remove the administrator from office, replace the administrator, extend the term of the administrator's appointment or amend the terms of his or her appointment and may make such order for the payment of costs as he or she considers fit.”.
CLAUSE 16
1.
On page 13, in line 36, to omit “who has obtained insurance on” and to substitute “of”.
2.
On page 13, in line 37, to omit “authority” and to substitute “municipality”.

3.
  On page 13, in line 38, to omit “who has obtained insurance on” and to substitute “of”.
4.
On page 13, in line 39, to omit “being insurance against destruction of sections or damage to the building,”.
5.
On page 13, in line 42, after “thereof”, to insert “ or administrator”.
6.
On page 13, in line 56, to omit the first comma.
CLAUSE 17

1.
 On page 13, in line 60, to omit “(in this section referred to as the Advisory Council)”. 

2.
On page 14, in line 2, to omit “18” and to substitute “19”.

3.
On page 14, in line 4, to omit “may” and to substitute “must”.
4.
On page 14, in line 7, after “of” to insert “nine members of whom——”.
8.
On page 14, in line 8, before the first “the”, to insert “one must be”.

9.
On page 14, in line 10, before “persons”, to insert “eight must be”.

10.
On page 14, in line 18, after “developments”, to insert “or”.
11.
On page 14, in line 19, to omit “an official of the Department” and to substitute “a senior official of the Department designated by the Director-General”.

12. 
On page 14, from line 20, to omit subsection (3).

13.
On page 14, in line 25, to omit “a person as an alternate” and to substitute “one of the members of the Advisory Council as a deputy”.

14.
On page 14, in line 29, to omit “comprising persons” and to substitute “consisting of not more than seven persons”.

15.
On page 14, from line 29, to omit “of the various racial groups and geographical areas of the Republic, including both males and females” and to substitute “two of whom must be the chairpersons of the relevant parliamentary committees or their delegates”.
16.
On page 14, from line 34, to omit “of the various racial groups and geographical areas of the Republic, including both males and females”.

17.
On page 14, in line 41, to omit “any” and to substitute “a”.

18.
On page 14, from line 49, to omit “alternate, the official referred to in subsection (2) (a) (vii)” and to substitute “deputy, the members present in the meeting of the Advisory Council”. 
19.
On page 14, in line 50, after “must” to insert “elect a member from amongst themselves to”.
20. 
On page 14, in line 50, after “Council” to insert “for the purpose of such meeting”.
21.
On page 14, from line 55, to omit “, one of whom must be the Chief Ombud or his or her alternative,”.

22.
On page 14, after line 62, to insert the following subsection:

“(14)
The Director-General must designate an employee of the Department to render secretariat services to the Advisory Council.”.
CLAUSE 18

1.
On page 15, in line 2, after “may” to insert “after consultation with Parliament”.
CLAUSE 20

1.
On page 15, in line 13, to omit “9” and to substitute “10”.
CLAUSE 21

1.
On page 15, in line 15, after “21”, to insert “(1)”.
2.
 On page 15, after line 16, to add the following:



"(2)
Different dates may be fixed in respect of different provisions of this Act.".
SCHEDULE
1.
On page 16, after the 34th line, to insert the following:
(b)
by the insertion after the definition of “building” of the following definition:

" 'Chief Ombud' means the Chief Ombud as defined in the Community Schemes Ombud Service Act, 2010;";
(c)
by the substitution for paragraph (b) of the definition of "developer" of the following paragraph:

"(b)
for the purposes of rebuilding any building that is deemed to have been destroyed, as contemplated in section [48] 17 of the Sectional Titles Schemes Management Act, the body corporate concerned."; 
2.
On page 16, in the 35th line, to omit paragraph (b) and to substitute the following:
(d)
by the substitution for the definition of rules of the following definition:

" 'rules' means rules as defined in section 1 of the Sectional Titles Schemes Management Act;". 

3.
On page 16, in the 50th line, to omit "(c)" and to substitute "(e)".
4.
On page 17, in the 5th line, to omit "a conveyancer" and to substitute “[a conveyancer] the Chief Ombud”.
5.
On page 17, from the 6th line, to omit “prescribed in terms of section [35(2)] 9” and to substitute “[prescribed in terms of section 35(2)] contemplated in section 10”.
6.
On page 17, from the 9th line, to omit “are applicable, and containing the other rules (if any) substituted by the developer for those rules as contemplated in that section”, and to substitute “[are applicable, and containing the other rules (if any) substituted by the developer for those rules as contemplated in that section] have been approved”.
7.
On page 17, in the 22nd line, to omit “Scheme” and to substitute “Schemes”.
8.
On page 17, in the 39th line, to omit “Scheme” and to substitute “Schemes”.

9.
On page 17, from the 41st line, to omit “The amendment of section 17 by the substitution for subsection (1) of the following section:”, and to substitute the following:



"The amendment of section 17 ---
(a)
by the substitution for subsection (1) of the following section:”,

10.
On page 17, in the 46th line, to omit “by unanimous resolution in terms of the Sectional Titles Management Act”, and to substitute “[by unanimous resolution] ,if authorised in terms of section 5(1) (a) of the Sectional Titles Schemes Management Act”. 

11.
On page 18, after the 14th line, to insert the following:

(b)
by the substitution for subsection (2) of the following subsection:



“(2)
Any transaction [in pursuance of a resolution] referred to in subsection (1) shall be accompanied by a copy of the [relevant resolution] authorisation concerned, certified by two trustees of the body corporate: Provided that where the transaction in question requires to be notarially executed, such [resolution] authorisation so certified shall be produced to the notary public concerned and be retained by him or her in his or her protocol.”.
12.
On page 18, in the 29th line, after "Titles", to insert “Schemes”.
13.
On page 18, from the 37th line, to omit “[with the] after obtaining consent of the trustees of the body corporate, [which consent shall not unreasonably be withheld], ” and to substitute the following:
"[with the consent of the trustees of the body corporate, which consent shall not unreasonably be withheld] if authorised”.

14.
On page 18, from the 53rd line, to omit “[with] after obtaining the approval of the body corporate [,authorized by a special resolution of its members]” and to substitute “[with] the approval of the body corporate, authorized by a special resolution of its members] if authorised”.
15.
On page 18, in the 56th line, to omit “(f)” and to substitute “(h)”. 

16.
On page 19, from the 8th line, to omit paragraph (a) and to substitute the following paragraph:
(a)
by the repeal of subsection (3).

17.
On page 19, in the 32nd line, to omit “2(1)” and to substitute “3(1)(b)”.

18.
On page 19, in the 37th line, to omit paragraph (c).
19.
On page 20, in the 11th line, to omit the second fullstop and to substitute “; and” 

20.
On page 20, after the 11th line, to insert the following:
(d)
by the substitution for subsection (6A) of the following subsection:



"(6A)
If no reservation has been made by a developer in terms of subsection (1) and the body corporate has not yet been established in terms of section 2(1) of the Sectional Titles, the registrar may issue a certificate of real right of extension as contemplated in section 12(1)(e) on application by the developer accompanied by the sectional mortgage bond and 
the written consent of any bondholder and such of the documents contemplated in subsection (2) as are applicable.”.

21.
On page 20, from the 17th line, to omit “and registered in the name of a” and to substitute “[and registered in the name of a] the”.
22.
On page 20, in the 20th line, to omit “5(1)(c)” and to substitute “5(1)(d)”.

23.
On page 20, from the 32nd line, to omit “[as contemplated in section 36(2)]” and to substitute “as contemplated in section [36(2)] 2(2) of the Sectional Titles Schemes Management Act,”.   

24.
On page 20, after the 37th line, to insert the following:

(b)
by the substitution for subsection (1A) of the following subsection:



"(1A)
[Notwithstanding section 27 (1) (a), if] If no reservation was made by a developer in terms of subsection (1) and the body corporate has not yet been established in terms of section 2(1) of the Sectional Titles Schemes Management Act, the registrar may issue a certificate of real right in respect of a right of exclusive use as contemplated in section 12 (1) (f) on application by the developer accompanied by the sectional mortgage bond and the written consent of any bondholder.”.
25.
On page 21, after the 29th line, to insert “in terms of section 2(3) of the Sectional Titles Schemes Management Act”.
26.
On page 21, in the 39th line, to omit “by special resolution” and to substitute “[by special resolution], if duly authorised”.

27.
On page 21, in the 40th line, after “of”, to insert “section 5(1)(g) of”.
28.
On page 21, after the 42nd line, to insert the following:

14.
The substitution of section 31 of the following section:

"Deeds Registries Act and implied servitudes


31.
The provisions of the Deeds Registries Act shall not apply with reference to servitudes or restrictions as to user implied under this Act, and such servitudes and restrictions shall take effect and be enforceable immediately upon the establishment of the body corporate in terms of the Sectional Titles Schemes Management Act.”.

29.
On page 21, after the 50th line, to insert the following:

16.
The amendment of section 34 by the substitution in subsection (4) for paragraph (b) of the following paragraph:
“(b)
there is produced to the registrar a certificate by a conveyancer 
confirming that, if a body corporate is deemed to have been established in terms of section [36(1)] 2(1) of the Sectional Titles Schemes Management Act, that body corporate has certified that all moneys due to the body corporate by the transferor in respect of the units concerned have been paid or provision for the payment thereof has been made to the satisfaction of the body corporate.”.

30.
On page 22, from the 4th line, to omit paragraph (a) and to substitute the following:
(a)
by the substitution for subsections (1), (2) and (3) of the following subsections:



“(1)
When a unit is registered in the name of any person other than the developer, the registrar must issue a certificate in the prescribed form. 



(2)
The effect of the registration referred to in subsection (1) is the establishment of a body corporation for the scheme, in terms of the Sectional Titles Schemes Management Act.



(3)
The registrar must lodge a copy of the certificate referred to in subsection (1) with the Chief Ombud.”.
31.
On page 22, in the 11th line, to omit “(2)” and to substitute “(4)”.
32.
On page 22, in the 17th line, to omit “16’ and to substitute “17(3)”.
33.
On page 22, from the 21st line, to omit “by unanimous resolution” and to substitute “[by unanimous resolution]”.
34.
On page 22, in the 25th line, to omit “17” and to substitute “17(9)”. 
