Educators Employed by the SGB

Currently educators who are employed by the School Governing Body are treated in the capacity as a private educator and are not subject to the Employment of Educators Act as per the definition of an educator. The EEA therefore does not apply in law to these educators and therefore educators employed by the SGB are currently not subjected to discipline by the Department of Education. 
One, however, must be mindful of the fact that these educators who are employed by the SGB serve the interest of the school and have direct interest in the education and wellbeing of the learners at hand. Whilst the power of governance has been devolved to the level of the school via its SGB, the wellbeing of the learners and a conducive environment for effective learning to take place rests jointly with the School in conjunction with the Department of Education. The Department of Education exists to ensure that the proper infrastructure and resources are made available for effective learning to take place. The Department also has a duty to ensure that resources (both human and physical) are utilized effectively to ensure productivity in education. One of the areas in managing its human resources is to ensure that educators deliver efficiently and do not abuse their authority in the delivery of quality  education. More specifically, the Department has a vicarious obligation to ensure and maintain the wellbeing of learners and to ensure that an environment conducive for effective learning is created. Thus part of the duty of the Department in conjunction with the school is to ensure that educators do not misconduct themselves at the detriment of the learners and the general school environment. 
This then brings us to the question as to the role of the Department in instances where SGB appointed educators misconduct themselves in the course of serving as an educator. If for example an SGB appointed educator commits an act of sexual harassment against a learner, does the Department of Education have the right to discipline such an educator, or is such discretion left in the hands of the SGB.  Given that the Department of Education is the final point of accountability, there therefore exists a need to revisit the legal implications as to the definition of whom will be defined as an educator in terms of the EEA. Currently the EEA limits the Department from taking any action against an educator employed by the SGB, for the mere reason that the definition of an educator as defined by the EEA excludes SGB appointed educators.  In reality, however, the Department has a vicarious liability to ensure that any person who is directly involved in the education of a learner ,conducts him/herself with the interest of the learner at heart. The Department therefore has a material interest in ensuring that any educator (even those employed by the SGB) conduct themselves within the confines of the EEA and are also subject to a similar code of conduct as promoted by SACE Act.  A case in point is that of an incident which occurred in Port Elizabeth at Victoria School, where an educator employed by the SGB sexually assaulted a learner. The Department was unable to take any disciplinary action against such an educator. This was left to the discretion of the SGB. This become highly prejudicial to the Department, when one begins to consider the issue of vicarious liability which extends to the Department.
A recommendation is therefore being made for consideration to be given to either expanding the definition of an educator to include SGB appointed educators, or alternatively for the Minister to give consideration to publishing regulations which govern the employment of SGB appointed educators and extends the scope of discipline over such educators, to the Department.

A Single Hearing for Misconduct relating to alleged Sexual Assault

It is with serious concern that it is noted that more and more cases of misconduct relating to sexual harassment are being reported in the public education sector. Sexual Assault on learners is a serious offence and must be treated as such and be dealt with in a manner which see’s speedy discipline being exercised against any transgressor. The reason for quick action to be taken is due to the fact that a transgressor of this nature places learners at risk and directly impacts on the safety  and integrity of learners within the school environment. It is therefore important to ensure that such matters are dealt with in the shortest possible timeframe.
Currently the procedure for dealing with such matters involves the following steps:

1. Investigation

2. Disciplinary Hearing

3. If  dismissed, the accused has the right to appeal

4. If appeal is upheld, the accused has the right to declare a dispute with the ELRC

It has been the experience that due to the huge amount of grievances which the Department has to deal with , that the investigations are sometimes drawn out over a long period of time and timeous discipline does not occur. Furthermore, it has been the experience of the ELRC, when arbitrating matters relating to sexual assault ,that  when the alleged transgressor files an appeal to the dismissal, such an educator is still retained within the working environment and continues to serve as an educator, pending the outcome of the appeal. It has also further been the experience of the ELRC that the decisions of such appeals, in certain instances, are prolonged in being handed down.

This scenario is prejudicial to learners who remain exposed to an educator who poses a risk to their well being and safety.

It is with this in mind that a proposal is made that consideration be given to dealing with matters relating to alleged sexual misconduct in a way where the shortest possible timeframe is explored in reaching finality to these matters.

It would therefore follow that matters relating to sexual misconduct needs to be prioritized and that such matters are not included with all the other grievances and handled on a first come first serve basis. This would entail that the necessary initial investigation be carried out in the shortest possible timeframe and a quick and firm decision be made as to whether the Department finds grounds to proceed with disciplinary measures. In order for such matters to be dealt with in the shortest possible time frame a suggestion is made that consideration be given that issues relating to alleged sexual misconduct are dealt with via a “Pre-Dismissal Arbitration” process. This would ensure that such a dispute would be finalized in the shortest possible space of time and be given legal effect via a single process. 
