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Misconduct:  Sexual Harassment and Sexual Abuse Law Applicable in Public Education
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Introduction:

The prevalence of sexual offences has increased over the past years, having a devastating effect on the child victim, both psychological and physical.  As a result, drafters of both, the Constitution and other legislature, made a considerable effort in providing protection to these children.  More specific in recent days, are the importance echoed in courts and legislature on the rights of the child in offences of this nature.  

The ratification of the United Nations Conference on the rights of the child of 1989, and the charter of rights as contained in the Constitution of the Republic of South Africa of 1996, impressed the idea of children’s rights squarely on South Africa’s agenda of national legal reformation.  The purpose of including this topic in the seminar is to consider the ideology underlying children’s rights in South Africa, and to consider the effect of adhering to the rights of the child in dealing with matter of this nature involving child witnesses.  A definition of children’s rights has been totally lacking in arbitration and has been referred to in the past as “[a] slogan in search of a definition”.
   
	CODE OF PROFESSIONAL ETHICS OF EDUCATORS




Code of Professional Ethics of Educators:

Educators who are registered or provisionally registered with the South African Council for Educators......
· “acknowledge the noble calling of their profession to educate and train the learners of out country;
· Acknowledge that the attitude, dedication, self-discipline, ideals, training and conduct of the teaching profession determine the quality of education in this country;
· Acknowledge, uphold and promote basic human rights, as embodied in the Constitution of South Africa;
· Commit themselves therefore, to do all within their power, in the exercising of their professional duties, to act in accordance with the ideals of their profession, as expressed in this code;
· Should act in a proper and becoming way to that their behaviour does not bring the teaching profession into disrepute”.
Conduct:  The educator and the learner an Educator......

· “Respects the dignity, beliefs and constitutional rights of learners and in particular children, which includes the right to privacy and confidentiality;
· Acknowledges the uniqueness, individuality, and specific needs of each learner, guiding and encouraging each to realise his or her potentialities;
· Strives to enable learners to develop a set of values consistent with the fundamental rights contained in the Constitution of South Africa;

· Exercises authority with compassion;

· Avoids any form of humiliation, and refrains from any form of abuse, physical or psychological;

· Refrains from improper physical contact with learners;

· Promotes gender equality
· Refrains from any form of sexual harassment (physical or otherwise) of learners

· Refrains from any form of sexual relationship with learners at a school;

· Uses appropriate language and behaviour in his or her interaction with learners, and acts in such a way as to elicit respect from the learners;

· Does not abuse the position he or she holds for financial, political or personal gain.”
The educator and his / her colleagues:
An Educator.....
· “Refrains from undermining the status and authority of his or her colleagues;
· Promotes gender equality and refrains from sexual harassment (physical or otherwise) of his or her colleague;
· Uses appropriate language and behaviour in his or her interactions with colleagues;

· Avoids any form of humiliation, and refrains from any form of abuse (physical or otherwise) towards colleagues.”
	CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS)

Amendment act no 32 of 1997



Understanding Sexual Offences:
The long-awaited Criminal Law (Sexual Offences and Related Matters) Amendment Act, No 32 of 2007, (hereinafter referred to as “The Sexual Offences Act”) came into effect on the 16th of December 2007.  
Chapters 1 to 4 and 7 deals mainly with the creation of statutory sexual offences, special protection measures for children and persons with mental disabilities, certain transitional arrangements and evidence-related matters.  The Act will help intensify South Africa’s efforts to fight sexual crimes against all persons and, especially, sexual offences being committed against vulnerable groups, including women, children and people who are mentally disabled.

Amongst other things, the Act repeals the common law sexual offence of rape and replaces it with a new expanded statutory offence of rape, applicable to all forms of sexual penetration without consent, irrespective of gender.  In plain terms this means that a woman, a man or a child can now be raped by another woman or man.

The objects of this Act are to afford complainants of sexual offences the maximum and least traumatising protection that the law can provide, to introduce measures which seek to enable the relevant organs of state to give full effect to the provisions of this Act and to combat and, ultimately, eradicate the relatively high incidence of sexual offences.

Sexual Offences as per Chapter 3 of the Act
Section 3 defines Rape as follows:-
“Any person (‘‘A’’) who unlawfully and intentionally commits an act of sexual penetration with a complainant (‘‘B’’), without the consent of B, is guilty of the offence of rape.”
  Section 4 defines Compelled rape as follows:-
       “Any person (‘‘A’’) who unlawfully and intentionally compels a third person (‘‘C’’),

       without the consent of C, to commit an act of sexual penetration with a complainant
      (‘‘B’’), without the consent of B, is guilty of the offence of compelled rape.”
Section 5 defines Sexual assault as follows:-
       “(1)
 A person (‘‘A’’) who unlawfully and intentionally sexually violates a

complainant (‘‘B’’), without the consent of B, is guilty of the offence of sexual 
assault.

       (2) A person (‘‘A’’) who unlawfully and intentionally inspires the belief in a
           complainant (‘‘B’’) that B will be sexually violated, is guilty of the offence of sexual

           assault.”
Section 6 defines Compelled sexual assault as follows:-
        “A person (‘‘A’’) who unlawfully and intentionally compels a third person (‘‘C’’),

         without the consent of C, to commit an act of sexual violation with a complainant 
        (‘‘B’’), without the consent of B, is guilty of the offence of compelled sexual assault.”
Section 7 defines Compelled self-sexual assault as follows:-
        “A person (‘‘A’’) who unlawfully and intentionally compels a complainant (‘‘B’’),
         without the consent of B, to—

(a) engage in—

(i) masturbation;

(ii) any form of arousal or stimulation of a sexual nature of the female

  


     breasts; or

(iii) sexually suggestive or lewd acts, with B himself or herself;

(b) engage in any act which has or may have the effect of sexually arousing or

     sexually degrading B; or

(c) cause B to penetrate in any manner whatsoever his or her own genital organs

     or anus, is guilty of the offence of compelled self-sexual assault.”
Another development in The Sexual Offences Act is the enactment of new, expanded or amended sexual offences against children and person who are mentally disabled.  These include:-

· Statutory Rape and Statutory sexual assault, refers to a person committing such an act with a child older than 12 years of age but under 16 years of age;

· Sexual exploitation and sexual grooming of children;

· Exposure or display of or causing exposure or display of child pornography or pornography to children; and
 
· Using children for pornographic purposes or benefiting from child pornography;

· Compelling or causing children to witness sexual offences, sexual acts or self-masturbation;

·  Exposure or display of or causing exposure or display of genital organs, anus or female breasts to children (‘‘flashing’’).

	SEXUAL HARASSMENT




Code of Good Practice: Sexual Harassment 

Sexual Harassment is a form of Discrimination.  Discrimination is a negative consequence of the oppression of one person by another.
The Constitutional Court has held that the concept of Discrimination has acquired a particular “pejorative meaning relating to the unequal treatment of people based on attributes and characteristics attaching to them”.  Whereas discrimination results in the differential treatment of individuals in such a way that it impairs their fundamental dignity as human beings, such breach will clearly be an attack on the equality right of that individual in terms of the Constitution.

Neil Thompson in “Anti-Discriminatory Practice” referred to discrimination as a form of differentiation, however unlike mere differentiation, it impedes on the rights of the individual as it is based on illegitimate grounds:
            “Unfair or unequal treatment of individual or groups; prejudicial behaviour acting against 

the interests of those people who characteristically tend to belong to relatively powerless groups within the social structure (woman, ethnic minorities, old or disabled people and members of the working class in general).  Discrimination is therefore a matter of social formation as well as individual/group behaviour or praxis.”

Discrimination is not about the intent but rather about the effect the said behaviour had on the discriminate / victim that, qualifies it to be discriminatory.
Impact or effect of the conduct constitutes an impairment of the dignity of that person, taking into account:

▪    circumstances of that individual;

▪    respective positions of the Educator and the victim of this conduct.

Difference between Discrimination & Harassment:-
Discrimination:

Refers to the differential treatment of another on the basis of one or the other prohibited ground, namely race, gender, sex, marital status, disability, religion, sexual orientation, etc.
In effect it is a denial of equal treatment and equal opportunities.  

Harassment:

Is a form of unfair discrimination and it prohibited on any one, or a combination of grounds of unfair discrimination listed in Section 1 of the Employment Equity Act No 55 of 1998.

The act of harassment, whether verbal or physical conduct, ought to be known or should reasonable be known as to be unwelcome.  The origin of harassment is founded in the power relationship.  
Section 60 of the EEA places the burden on the Employer of legal liability if:-
◙      Committed by one of its employees;

◙      Confronted with the allegation, therefore having knowledge of the alleged conduct;

◙      The Employer fails to take the necessary steps in consulting all the relevant parties and fails to take 
         necessary steps to eliminate the alleged conduct
In J v M Ltd, the court held:-

       “Sexual harassment, depending on the form it takes will violate the right to integrity of body & 
       personality which belongs to every person & which is protected in our legal system both criminally & 
       civilly”.
In Grobler  v Naspers Bpk en `n ander (2004) 5 BLLR 445 (C) the court considered the delictual / vicarious liability of an Employer and held the following considerations:-
· Employer liable for the manager’s sexual harassment;
· Within risk Employer assume by conducting business;
· Employer placed manager in position of authority over the secretary;
· This placed employee (manager) in position to abuse his position.
The judgment re-enforces the positive obligation on the Employer to take steps to prevent workplace harassment.  In this instance Section 5 of the EEA:-
          “Every employer must take steps to promote equal opportunity in the workplace by 

           eliminating unfair discrimination in any employment policy or practice.
Test for Sexual Harassment:
“Sexual harassment is unwelcome conduct of a sexual nature that violates the rights of an 
employee and constitutes a barrier to equity in the workplace, taking into account all of the 
following factors:
         ○whether  the harassment is on the prohibited grounds of sex and/or gender and/or sexual    

           orientation;
        ○whether the sexual conduct was unwelcome;

        ○ the nature and extent of the sexual conduct, and 

        ○ the impact of the sexual conduct on the employee.

Prohibited Grounds:

Sex, gender and sexual orientation, this includes same-sex harassment.
Unwelcome:

There are many ways in which employee may indicate that sexual harassment is unwelcome, including non-verbal conduct – whereas the employee could turn around and walk away, or by not  responding to the alleged transgressor.
Message may also be conveyed through a third party, and previous consensual participation in any conduct of sexual nature, does not necessarily mean that the conduct continues to be welcome.

Nature and extent of the conduct:

Must be of a sexual nature and can take any of the following forms:

i.         Physical conduct:
           (including but not limited)
           ○ Inappropriate touching, such as patting, pinching and stroking;

           ○ Brushing up against the body;

           ○ Attempting or actual kissing or fondling;
           ○ Sexual assault and rape; and 

          ○  Strip search by or in the presence of the opposite sex.

ii.        Verbal conduct:

          ○ Unwelcome innuendos, suggestions hints, sexual advances and comments with sexual 

              Overtones;
          ○  Sex-related jokes or insults;

          ○   Inappropriate enquiries into a person’s sex life;
          ○  Graphic comments about a person’s body even if not directed at them, but in their presence;

          ○  Suggestive or insulting sounds such as whistling, wolf-calls or kissing sounds;
          ○   Sending by electronic means or otherwise, sexually explicit text.

iii.         Non-verbal conduct:

          ○  Unwelcome gestures, indecent exposure and looking at a person in a sexual way;
          ○  Persistent and unwelcome flitting;

          ○  Display or sending via electronic means or otherwise, sexually explicit pictures or objects.
	THE CHILD COMPLAINANT OR WITNESS




The Child Complainant and the legal system
Children are vulnerable and the younger, the more so
.  This is especially true when the child is a complainant or a witness in any legal process, whether a criminal trial or an arbitration.   
Not only have our courts expressly recognised this fact as empirically established, is also supported by a veritable welter of scientific research and study.  
“A constitutional injunction is powerless to protect a child from being victimised and traumatised by criminal activity.  All the more should it be incumbent upon the criminal law and criminal procedure and upon the courts (arbitrators), their functionaries and practitioners who regulate its procedure and apply its principles to “protect children from abuse and (to) maximize opportunities for them to lead productive and happy lives (and to) create positive conditions for repair to take place”.  

At the very least the legal system, which include arbitrators, should administer justice in such a fashion that children who are caught up in its workings are protected from further trauma and are treated with proper respect for their dignity and their unique status as vulnerable young human beings.

The sentiments of the learned Judge Bertelsmann, J is shared, when he expressed the view that there is much to be desired if one looks at the sad state of affairs at what is currently happening in our courts (and also in arbitration hearings), and that in many instances neither the courts nor their supporting institutions succeed in giving due recognition to the paramount importance of children’s interests. 
The idea of children’s rights is a complex issue that involves philosophic, moral, juristic and social considerations
.  In addition, consideration should be given to whether the rights afforded to children should be the same as that extended to adults, and whether these rights should be adjusted to accommodate the special needs of the child, thereby making it unique to children.  
Research

The prevalence of child rape and sexual assault upon minors has reached horrific proportions.
  It has then also been historically established that there is an exceptionally low conviction rate in terms of matters involving children witnesses.  
Professor Anet E Louw in her article “Bevoegdheid van Kinders as Getuies” Child Abuse Research in South Africa (2005):-
It is a historical fact that our entire legal system was designed by adults for adults, including courts and court procedures (may I also add arbitrations).  Court proceedings are accompanied by inter alia formalistic language that would come across as stilted, artificial, magniloquent and bombastic.  
The need to cater for children as witnesses and complainants in the legal system, was only realized long after lawyers became so entrapped in these rituals and forensic language that many of them found it difficult to converse in normal plain language.  
It is then also a fact that most, if not all, adults find it difficult and sometimes impossible to converse with children, forced by the traumatic circumstances to enter their world.  This adds to the alienation children experience in the unusual surroundings of the court room or arbitration hearing.   
Children are by their very nature ill-equipped to deal with confrontational and adversarial setting in which adults dictate the subject-matter, the nature and the style of the conversation.  
In this regard, reference is made to the cross-examiner, not only using confrontational language, but also using terminology that might make perfect sense to the presiding officer, but more often than not, makes none whatsoever to the child.  The cross-examiner aims at communicating certain messages to the presiding officer, but in doing so, falls back upon legalese that is second nature to all lawyers, and trained individuals in that field, but is in this context truly conspirational against the laity represented by the minor (See S v Mokoena).  
“The resultant alienation of the child in this process is unfair and not in the interests of justice”.
In K v The Regional Court Magistrate NO, and others (1996) 1 SACR 434 (E) Melunsky J found that the ordinary procedures of the criminal justice system are inadequate to meet the needs and requirements of the child witness:
            “(T)he incidence of crimes involving young persons as victims, particularly crimes involving 
             sexual abuse and assault, has risen significantly in recent years.  In cases of sexual assault and 
rape the fear of investigation and trial seriously impedes the combating of these crimes, that child witnesses experience significant difficulties in dealing with the adversarial environment of a court room, that a young person may experience difficulty in fully comprehending the language of legal proceedings and the role of the various participants, and that the adversarial procedure involves confrontation and extensive cross-examination.  There is also an affidavit from Karen Muller who is presently engaged in research into the question of the ability of young persons to give evidence in an accusatorial environment.  She explains and illustrates that the communication ability of the child and the context in which the questions are asked may distort the meaning attached to the child’s language.  She says that in cases of criminal prosecutions for sexual offences the language problem becomes more acute because “it is overlaid by a range of emotional stresses and fears which flow from the traumatic events about which the child is called to testify.”  
“In the first instance, the victim is required to relate in open court the graphic detail the abusive acts perpetrated upon them (sic).  This occurs in the presence of the alleged perpetrator.  Thereafter the victim of the abuse is subjected to intensive, and at times protracted and aggressive, cross-examination by the accused or his legal representative...  This further serves to emphasise the isolation and vulnerability of the witness in the circumstances.

Secondly victimisation may, consequently be as traumatic and as damaging to the emotional and psychological well-being as the original victimisation was.”

It does however not end there the problem is exacerbated when the child and the cross-examiner do not share the same mother tongue.

It is undoubtedly in the interest of justice, that the presiding officer should follow the evidence of the child witness properly.  A failure to do so cannot be attributed to anything associated with the child, as the child has no choice in the manner of his / her communication.  “The fault must, by definition, be that of the court and the Lawyers (S v Mokoena).”
	THE CHILD IN SOUTH AFRICAN LAW




According to Section 28(3), the Constitution of the Republic of SA 1996 defines a child as:
A person under the age of 18 years
Section 28 deals with the rights of the child and also differentiates between rights that accrue especially to children and the fundamental rights that exist for the benefit of every person, including children, with the exception of the right to vote which is especially reserved for adult citizens.

The rights specially reserved for children are set out in Section 28(1) of the Constitution:
           “Every child has the right:-

a).   To a name and a nationality from birth;

b).   To family care or parental care, or to appropriate alternative care when removed from the                    family environment;

c).
To basic nutrition, shelter, basic health care services and social services;

d).
To be protected from maltreatment, neglect, abuse or degradation;
e).
To be protected from exploitative labour practices;

f)
not to be required or permitted to perform work to provide services that:-

i).      Are inappropriate for a person of that child’s age; or

ii).      Place at risk the child’s well-being, education, physical or mental health or spiritual, moral or social development.

g).     Not to be detained except as a measure of last resort, in which case, in addition to the rights a child enjoys under section 12 and 35, the child may be detained only for the shortest appropriate period of time, and has the right to be-
i). 
Kept separately from detained persons over the age of 18 years; and
ii)
Treated in a manner, and kept in conditions, that take account of the child’s age;

h)
To have a legal practitioner assigned to the child by the state, and at the state expense, in  

       civil proceedings affecting the child, if substantial injustice would otherwise result; and 
i).
Not to be used directly in armed conflict, and to be protected in times of armed conflict.”

Kruger : “The protection of children’s rights in the South African Constitution: Reflections on the first Decade” (2007) 70 THRHR 239 emphasizes other fundamental rights of children as contained in the Bill of Rights, and not repeated in S 28, which are particularly important to children.
These fundamental rights were identified as the right to equality, the right to dignity, the right to bodily and psychological integrity, and the rights to individual autonomy encapsulated in the right to privacy. 

The critical provision that sets the child’s right apart from any other fundamental provision is unequivocally echoed in Section 28(2) of the Constitution:

“The child’s best interests are of paramount importance in every matter involving the child”. 
Our Constitution places a high priority on the rights of children.  Section 7(2) of the BOR further places an obligation on the State (in this instance teachers) to respect, protect, promote and fulfil the rights in this Bill.  

The Constitution thereby imports and gives contents to the Republic’s ratification and adoption of the principal international instruments protecting the interests of the child.  Section 28(2), was inspired by international as well as regional instruments on the protection of children.

In particular the:

· United Nations Convention on the Rights of the Child and the

· African Charter on the Rights and Welfare of the Child.

Both these instruments proclaim that the best interests of the child must be the primary consideration in all actions concerning the child. 

On 1 July 2007, the first portions of the Children’s Act 38 of 2005 came into operation.

The very long title of Act 38 of 2005 reads as follows:-
"To give effect to certain rights of children as contained in the Constitution; to set out principles relating to the care and protection of children; to define parental responsibilities and rights; to make further provision regarding children's courts; to provide for partial care of children; to provide for early

childhood development; to provide for the issuing of contribution orders; to provide for prevention and early intervention; to provide for children in alternative care; to provide for foster care; to provide for child and youth care centres and drop-in centres; to make new provision for the adoption of children; to provide for inter-country adoption; to give effect to the Hague Convention on Inter-country Adoption; to prohibit child abduction and to give effect to the Hague Convention on International Child Abduction; to

provide for surrogate motherhood; and to create certain new offences relating to children; and to provide for matters connected therewith."
“Along with the Children’s Act, a number of statutory instruments have been enacted in the recent past that is evidence of an increasing awareness of and concern on the part of the legislature for the need to ensure that children are protected against the increasing atmosphere of violence and alienation that engulfs our society” (S v Mokoena).
Of particular significance to this discussion, is Section 42(8) of the Children’s Act which emphasises that the proceedings of the children’s court should be held in a locality that should be especially adapted to put children at ease and should be conducive to an informal conduct of proceedings. 
The Constitutional Court has repeatedly emphasises that Section 28(2) read with Section 28(1) establishes the children’s rights and not mere guidelines, but are rights that the courts are obliged to enforce.  

	s v Mokoena & s v Phaswane 




With permission from, and in recognition to Prof Ann Skelton from the Centre for Child Law
The North Gauteng High Court in the case S v Mokoena: S v Phaswane (2008) 2 SACR 216 (T) made an order declaring certain provisions of the Criminal Procedure Act 51 of 1997 to be unconstitutional.  The applicable provisions all deal with the testimony of child victims and child witnesses in sexual offence cases.  More specifically the High Court held that:-

        ○ Section 153(3) and (5) – dealing with the holding of criminal proceedings in camera where 
            members of the public are excluded;
        ○ Section 158(5) – providing for witnesses to give evidence by means of closed circuit television 
            or similar electronic media;

        ○  Section 164(1) – dealing with the giving of evidence without taking an oath or making an      

            affirmation; and
        ○  Section 170A(1) and (7) – providing for the appointment of intermediaries to assist children     

            while testifying.
were inconsistent with Section 28(2) of the Constitution of the Republic of South African 1996.

The Constitutional Court, to which the High Court judgment had been referred for confirmation, disagreed that the afore-mentioned provisions were unconstitutional.  
The judgment of the CC has implications for those involved in adjudicating cases where children are concerned, especially when confronted with the correct interpretation of the provisions referred to as well as their requirements. A correct interpretation of the provisions will assist any practitioners dealing with matters of this nature. 
The constitutional context: section 28(2) of the Constitution
The Constitutional Court acknowledged that section 28(2) was inspired by international as well as regional instruments on the protection of children, in particular, the United Nations Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child. Both these instruments proclaim that the best interests of the child must be a primary consideration in all actions concerning the child. According to the UN Committee on the Rights of the Child the primary consideration principle was introduced because children, “by virtue of their immaturity, are reliant on responsible authorities to assess and represent their rights and best interests in relation to decisions affecting them, while taking account of their views and evolving capacities” (par 77). 
To facilitate an understanding of the rights of the child to have his or her best interests given primary consideration in all matters affecting the child, the UN Guidelines on Justice Matters involving Child Victims and Witnesses of Crime provide a useful guide: 
They provide that child complainants and witnesses should receive special protection and the assistance that they need in order to prevent hardship and trauma that may arise from their participation in the criminal justice system (par 78).
Section 39(2) of the Constitution requires all courts to interpret legislation so as to promote the spirit, purport and objects of the Bill of Rights. According to the Constitutional Court, this requirement, and the proper approach thereto in interpreting legislation, is often overlooked by courts. The proper approach to be taken can be summarised as follows:
· Legislation should be read, as far as is possible, in conformity with the Constitution (par 82).

· Legislation must be read to give effect to the constitutional values of human dignity, equality and freedom (par 83). 

· Where legislation is capable of more than one plausible construction, the one which brings the legislation within constitutional bounds must be preferred (par 83).
Turning to the case at hand, the Constitutional Court adopted the following approach: The provisions declared to be invalid by the High Court must be construed consistently with section 28(2) and, where possible, interpreted so as to exclude a construction that would be inconsistent with the principle of the best interests of the child [par 84]. The Court then proceeded to consider each of the provisions invalidated by the High Court, and using the mentioned approach, managed to interpret each of the relevant provisions of the Criminal Procedure Act in a way that it is not inconsistent with section 28(2).
Section 170A(1) of the Criminal Procedure Act:-

Evidence though intermediaries
The Court was of the view that the object of this subsection is to protect child complainants in sexual offence cases and other child witnesses from undergoing undue mental stress and suffering that may be caused by testifying in court. 
The phrase ‘undue mental stress and suffering’ which is not defined in the Criminal Procedure Act, has been given a narrow interpretation by some courts. In S v Stefaans
 the court held that “undue connotes a degree of stress greater than the ordinary stress to which witnesses, including witnesses in complaints of offences of a sexual nature, are subject to”. 
The question, however, does not turn on the various interpretations of this phrase. What is important is the object of the provision. 
Providing for an intermediary through whom a child may give evidence, as the subsection does, is precisely intended to reduce to the minimum the degree of stress and to create an atmosphere that allows a child to speak freely about the events that happened. 
Courts have come to accept that the giving of evidence in sexual offence cases exposes complainants to further trauma.  It is this secondary trauma that section 170A(1) seeks to prevent (par 108). This object is consistent with the principle that the best interests of children are of paramount importance in criminal trials involving child witnesses, and therefore consistent with section 28(2) of the Constitution (paras 95 and 98).
It is important to note that the Court interpreted section 170A(1) as not requiring that the child should first be exposed to undue mental stress or suffering before an intermediary may be appointed. Such an interpretation would be at odds with the objectives of both the subsection and section 28(2) and also of Article 3(1) of the UN Convention on the Rights of the Child (par 110).
  

○ What the subsection actually contemplates is that a child will be assessed prior to testifying in court to 
   determine if an intermediary is needed. 
○ Should the assessment reveal that an intermediary is required, arrangements must be made for an 
    intermediary to be present when the matter proceed before the presiding officer. 
○ At the commencement of the hearing, the state (Respondent) must then apply for the appointment of 
   an intermediary (par 111).  

It is suggested that in such cases the application must be brought to the attention of the ELRC prior to the Con/Arb or arbitration proceedings, and upon notice of set down, and on full compliance with the Rules of the ELRC, in order to minimize any delays.
According to the Constitutional Court, this is the procedure that should be followed in all matters involving child complainants in sexual offence cases, and “should become a standard pre-occupation of all dealing with child complainants in all sexual offence cases” (par 112). 
Test to be applied:

In applying the best interests principle, judicial officers must consider how the child’s rights and interests are, or will be, affected if the child testifies without the aid of an intermediary.  
If the prosecutor (Respondent) does not raise the matter, the judicial officer must, of his or her own accord, raise the need for an intermediary to assist the child in giving evidence (par 113).  
According to par 19(e) of the UN Guidelines on Justice Matters involving Child Victims and Witnesses of Crime, a court is obliged to draw the attention of the parent or guardian of the child victim to the availability of protective measures.
Moreover, the enquiry into the need for an intermediary should not be approached on the basis of a civil trial which attracts a burden of proof, as was done in the case of S v F.
 It is an enquiry which is conducted on behalf of the interests of a person who is not a party to the proceedings but who holds constitutional rights (i.e. the child). What is required of the judicial officer is to consider whether, on the evidence presented and viewed in the light of the objectives of the Constitution and of section 170A(1), it is in the best interests of the child that an intermediary be appointed (paras 114 and 115).
Section 170A(1) gives judicial officers a discretion whether to appoint intermediaries. The Constitutional Court proceeded to consider whether this discretion renders the subsection unconstitutional. It emphasised the fact that there are many circumstances where the mechanical application of a rule may result in an injustice. Individualised justice is required, which means justice which is appropriately tailored to the needs of the individual case. And it is only through discretion that the goal of individualised justice can be achieved, which is essential to the proper administration of justice (par 120). 
The exercise of judicial discretion in the appointment of an intermediary allows a judicial officer to assess “the individual needs, wishes and feelings” of each child and this, according to the Constitutional Court, conforms to the principle that the best interests of the child must be of paramount importance in matters concerning the child (par 123).  

In exercising the discretion, due regard must be had to the objective of section 170A(1), and that is to protect a child from undue stress or suffering that may arise from testifying in court.

The Court therefore concluded that if section 170A(1) fails to meet the objective of section 28(2) of the Constitution, the fault lies not in the provision itself but in the manner in which it is interpreted and implemented. The solution is to make judicial officers and prosecutors (Respondent’s representatives) aware of their constitutional obligations to ensure that the best interests of children are of paramount importance in any process involving child complainants, and are protected as required by both the Constitution and the Criminal Procedure Act (par 131).
Section 153(3) and (5) of the Criminal Procedure Act

Circumstances under which criminal proceedings shall not take place in open court
Section 153(3) provides that criminal proceedings may be held in camera where a child is the complainant in a sexual offence case upon the request of his or her parent or guardian. 
The word “may” indicates that the judicial officer has the discretion to order that the public be excluded from the proceedings. Section 153(5) deals with other child witnesses, and again confers discretion upon the judicial officer to exclude the public from the criminal proceedings, but this time placing the discretion solely in the hands of the court. 
Section 153(4) on the other hand, requires, without granting any discretion to the judicial officer, that the public must be excluded in the case where the criminal proceedings involve an accused person who is a child. It is this differentiation between, on the one hand, child complainants and witnesses and, on the other, a child accused which the High Court found irrational and to be discriminating unfairly against child complainants and witnesses.

Criticising the fact that the High Court did not identify the specific provision of the Bill of Rights that in its view had been infringed (either the equal protection clause in section 9(1) or the anti-discrimination clause in section 9(3)), the Constitutional Court gave the following two guidelines in conducting an enquiry as to whether a right in the Bill of Rights had been infringed (par 141):
· First it should be established whether the provision in question limits a right contained in the Bill of Rights and if so, the right must be clearly identified; and

· Second, an enquiry should be conducted as to whether the limitation is reasonable and justifiable in an open and democratic society in terms of section 36(1) of the Constitution.

Courts considering the constitutionality of a statutory provision should adhere to this approach.

The Constitutional Court found that the differentiation in section 153 between child complainants (or witnesses) and child accused is rationally related to the duration of time that each is required to spend in the proceedings. Child accused are required to remain in court throughout the entire proceedings, hence the lack of discretion to exclude members of the public. Child complainants, on the other hand, are only required to remain in the court room for the duration of their testimony (par 142). The differentiation also does not amount to unfair discrimination, as the protection accorded to each child is related to the amount of time each spends in court.
To the extent that, in the case of child complainants, a request must be made by the child’s parent or guardian to have members of the public excluded, the Constitutional Court argued that the principle that the best interests of the child are paramount in all matters concerning the child imposes an obligation on presiding officers to draw the provisions of section 153(3) to the attention of the complainant’s parent or guardian (par 144).
Finally, the Constitutional Court held that it is desirable that the question whether proceedings should be held in camera should be answered on a case-by-case basis. This gives force to the argument that presiding officers should have discretion to assess whether, having regard to the:

○ nature of the evidence to be given; and
○ the age of the child, 
the proceedings should be held in camera or whether the child should testify in camera. The decision whether proceedings should be held in camera involves the weighing up of competing interests, namely, on the one hand, the right to open justice, and on the other, the protection of children and the identification of witnesses. According to the Court discretion is a tool which enables courts to mediate between these competing interests (paras 146 and 150).
All of these considerations led to the Court’s finding that sections 153(3) and (5) are not unconstitutional.

Sections 158(5) and 170A(7) of the Criminal Procedure Act

Court to give reasons for refusal to appoint intermediary or the use of electronic equipment where child is below the age of 14 years
Both these subsections provide that the court must provide reasons for refusing an application by the prosecutor for, on the one hand, testimony to be given by means of closed circuit television or similar electronic media (section 158), and on the other, for the appointment of an intermediary (section 170). 
The subsections provide that reasons for such a refusal must, in the case of child complainants below the age of 14 years, be given immediately upon refusal. In the High Court’s view these subsections discriminate between children under the age of 14 years and children above that age.
To construe the respective subsections as not requiring a court to furnish reasons for refusing the respective applications in the case of children over the age of 14 years, as the High Court did, would, according to the Constitutional Court, indeed render these subsections inconsistent with the Constitution (par 158). Such a construction, however, ignores the principle of constitutional interpretation which requires courts, where possible, to construe a statute in a manner that promotes the Bill of Rights (par 156). 
Therefore, a construction which will bring the provisions within constitutional bounds must be preferred to one which will not. The question then arose as to whether the relevant subsections are capable of being read in a manner consistent with the Constitution. The Constitutional Court held that the answer to this question is in the affirmative (par 159).
The fact that these subsections require the court to give reasons for refusing an application for the use of closed circuit television or the appointment of an intermediary, in the case of a child under the age of 14 years, does not in itself exclude the need for reasons in the case of a refusal in respect of children over that age. According to the Constitutional Court the issue is one of emphasis rather than one of exclusion (par 160). 
The subsections recognise the fact that younger children may need more protection than older children. They also recognise that vulnerability decreases with age. A proper constitutional construction would be that a court is required to give reasons for the refusal of an application, in the case of children under 14 years, immediately upon refusal, and in the case of older children, at a later stage or at the end of the case (par 161). Therefore the Constitutional Court found sections 158(5) and 170A(7) not unconstitutional.
Section 164(1) of the Criminal Procedure Act

Children taking an oath or being admonished to speak the truth
This subsection allows a court to allow a person, who does not understand the nature or the importance of an oath or a solemn affirmation, to give evidence without taking an oath or making an affirmation. 
In such a case the presiding officer is required to admonish the person to speak the truth. It is this requirement that troubled the High Court because it found that children may not necessarily be able to understand the concepts of truth and falsehood, but may nevertheless be perfectly capable of relating what happened to them. If they cannot differentiate between truth and falsehood, their credibility as a witness is in doubt.  
In the view of the Constitutional Court, understanding what it means to tell the truth gives the assurance that the evidence can be relied upon. The evidence of a child who does not understand what it means to tell the truth is not reliable, and would undermine the accused’s (Employee’s) right to a fair trail (hearing) if such evidence were to be admitted (par 166). 
The risk of a conviction based on unreliable evidence is too great to permit the evidence of a child who does not understand what it means to tell the truth. 
The Court also acknowledged that the questioning of a child requires special skills, and that such skills may be employed to convey to a child what it means to speak the truth. The solution lies in the proper questioning of children, particularly younger children (par 167). There are judicial officers who have acquired the skill of questioning children, but some have not. 
This illustrates the importance of using intermediaries where young children are called upon to testify. Properly trained intermediaries are key to ensuring the fairness of a trial (par 168).
The Constitutional Court consequently found that the requirement that persons who do not make an oath or affirmation, be admonished to speak the truth, is not in violation of section 28(2) of the Constitution.

Considering this order, the Constitutional Court acknowledged that there are serious concerns as far as the administration of justice in the sphere of sexual offences is concerned. These concerns are – 
· the unavailability of intermediaries and the subsequent postponement of cases;

· the question whether the number of sexual offences courts are sufficient to meet the demand of the criminal justice system;

· the required facilities to permit the use of intermediaries; and

· the apparent inadequate training of intermediaries and prosecutors to deal with children.

The Constitutional Court found that there are constitutional issues at stake because children involved in sexual offence cases are among the most vulnerable members of society, and since, even though they are not parties to the proceedings, they have the right to have their best interests considered as of paramount importance (par 200). Compliance with the Constitution requires not only that laws be enacted to give effect to the rights in the Constitution, but also requires these rights to be implemented. 
The Constitutional Court concluded that failure to implement laws that protect constitutional rights is a violation of the Constitution (par 201).  Setting aside the supervisory order made by the High Court, it made its own supervisory order, calling upon the Director-General for the Department of Justice and Constitutional Development to furnish the following information to the Constitutional Court within a period of 90 days of the date of the order:

· a list of regional courts with an indication of the number of intermediaries at its disposal as well as the number required;

· the steps being taken to supplement the number of intermediaries where they are insufficient;

· a list of regional courts with an indication of which has facilities such as separate rooms from which children may testify, closed circuit television and one-way mirrors; and

· the steps being taken to provide regional courts with those facilities where they are absent.

All the judges of the Constitutional Court concurred with the judgment and orders as given by Ngcobo J, save for Skweyiya J who wrote a minority judgment. Although he concurred with the judgment and orders made, he held that because the High Court should not have raised the constitutional issues of its own accord the interests of justice would be better served by refusing to confirm the declarations of invalidity and not entering into the matter any further.

	Evaluation Evidence 



The Sexual Offences Amendment Act
:

Court may not treat evidence of complainant with caution on account of nature of offence
“Notwithstanding any other law, a court may not treat the evidence of a complainant in criminal proceedings involving the alleged commission of a sexual offence pending before that court, with caution, on account of the nature of the offence”. 
The difficulty in understanding a child properly may have contributed in no small measure to the development of the cautionary rule to which children’s evidence was subjected in the past.  Although no longer applicable,
 the need to treat a child’s evidence with caution is still emphasized in our law.

Evidence of previous consistent statements
 
“Evidence relating to previous consistent statements by a complainant shall be admissible in criminal proceedings involving the alleged commission of a sexual offence: Provided that the court may not draw any inference only from the absence of such previous consistent statements.” 
Judicial management in dismissals relating to sexual offences committed against children

When child witnesses are involved, however, ‘enhanced judicial involvement is a necessity
 for the reasons outlined above.  
'Children's relative lack of knowledge regarding the legal system, along with embarrassment and fear of public speaking, can fuel stress and anxiety, with deleterious consequences for performance on the witness stand.

A further reason for enhanced judicial involvement could be found in a remark of the Alaskan Supreme Court:
'Despite the adoption of procedures making the process of testifying less intimidating for a young child, the fact remains that many children are not able to discuss incidents of abuse even in a modified courtroom setting.... Generally speaking, the rules of evidence were not developed to handle the problems presented by the child witness. Therefore our courts must be free to adapt these rules, where appropriate, to accommodate these unique [circumstances]. However, this increased flexibility places a proportionately greater burden on the trial judge.

In accusatorial systems the need for accommodation, though more difficult, is more important than elsewhere in order to ensure that children are empowered to testify. The judicial officer has inherent judicial authority, unless otherwise specifically excluded, to control the conduct of the proceedings and interrogations before it in an attempt to accommodate children.
Thanks

It would be fair to child witnesses to thank them after they have given evidence. Recognition is given of the time spent in court as well as the effort. Their dignity is also enhanced that way.

	OBLIGATION TO REPORT
 


With permission from, and in recognition to Adv Pierre Smith (Deputy Director) from the Sexual Offences Unit at the National Prosecuting Authority
Obligation to report Commission of Sexual Offences against Children or persons who are mentally disabled 

Section 54 of Act 32 of 2007

1 (a)
A person who has knowledge that a sexual offence has been committed against a child must 
report such knowledge immediately to a police official.

   (b)
A person who fails to report such knowledge as contemplated in paragraph (a), is guilty of an 
offence and is liable on conviction to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.

(2) (a)  A person who has knowledge, reasonable belief or suspicion that a sexual offence has been 

committed against a person who is mentally disabled must report such knowledge, reasonable 
belief or suspicion immediately to a police official.
    (b)
A person who fails to report such knowledge, reasonable belief or suspicion as contemplated in 
paragraph (a), is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.

    (c)
A person who in good faith reports such reasonable belief or suspicion shall not be liable to any 
civil or criminal proceedings by reason of making such report.

Other Legislations 
The Children’s Act, 35 of 2005

Section 110

This provision will be inserted in future by way of an Amendment Bill. 

“Any correctional official, dentist, homeopath; labour inspector, legal practitioner, medical practitioner, midwife, minister of religion, nurse, occupational therapist, police official, physiotherapist, psychologist, religious leader, social service professional, social worker, speech therapist, teacher, traditional health practitioner, traditional leader or member of staff or volunteer worker at a partial care facility, shelter, drop-in centre or child and youth care centre”

The above mentioned persons must have reasonable grounds to conclude that the child has been abused in a manner causing physical injury, sexual abuse or deliberate neglect
It must be in the best interest of the child that the conclusion by the persons supra is reported.

The Child Care Act, 74 of 1983 as amended
Section 42

1).
Notwithstanding the provisions of any other law every dentist, medical practitioner, nurse, social 
worker or teacher, or any person employed by or managing a children's home, place of care or shelter, who examines, attends or deals with any child in circumstances giving rise to the suspicion that that child has been ill-treated, or suffers from any injury, single or multiple, the cause of which probably might have been deliberate, or suffers from a nutritional deficiency disease, shall immediately notify the Director-General or any officer designated by him or her for the purposes of this section, of those circumstances. 

Criminal Law
(Snyman C R. Criminal Law 1995, page 59)

Omissions
An omission to act may lead to criminal liability.  The vast majority of criminal-law norms are 
prohibitive norms.  Only in exceptional cases does the law require a person to active conduct.

Legal duty to act positively 
An omission is only punishable if there is a legal duty on a person to perform a certain type of 
active conduct.  

General duty:  there is a legal duty on a person to act positively if the legal convictions of the community demand such a duty.  Other instances where there is a legal duty in addition to the general rule:

· A statute may place a duty on a person to act positively – e.g. The National Road Traffic Act, 93 of 1996 ; the Corruption Act, 94 of 1992; the aforementioned statutes;

· Common law;

· An order of court;

· Agreement;

· Where a person accepts responsibility for the control of a dangerous object;

· Where a person stands in a protective relationship towards somebody else;

· Previous positive act;

· By virtue of the fact that a person is the incumbent of a certain office.

On whom is the duty
Section 54: 

· “Any person”

Section 42 of the Child Care Act 74 of 1983:
· “dentist” / “medical practitioner” / “nurse” / “social” / “educator”  

Children’s Act Amendment Bill 
“Any correctional official, dentist, homeopath; labour inspector, legal practitioner, medical 
practitioner, midwife, minister of religion, nurse, occupational therapist, police official, physiotherapist, psychologist, religious leader, social service professional, social worker, speech therapist, teacher, traditional health practitioner, traditional leader or member of staff or volunteer worker at a partial care facility, shelter, drop-in centre or child and youth care centre”

Common Law:

· “parent / guardian”       

See:
S v Chenjere 1960 (1) SA 473 (FC)

S v B 1994 (2) SACR 237 (E)

        


S v Claasen 1979 (4) 460 (ZS)

“Due to specific position the person is holding, namely medical practitioner/ law enforcement officer”

See:
Minister v Ewels 1975 (3) SA 590

· “A person who is in control of a dangerous object”

See:
S v Fernandez 1966 (2) SA 259 (A)

        


S v Russell 1967 (3) SA 739

· “ Any person due to previous positive act”

See:
S v Claasen 1979 (4) 460 (ZS)

When is there a legal duty to “Report”

Section 54:

· “Knowledge that a sexual offence had been committed against a child” or “Knowledge, reasonable believe or suspicion that a sexual offence had been committed against a person who is mentally disabled.”

· report must be immediately

Section 42 of the Child Care Act 74 of 1983 
· “Child abuse or the suspicion of child abuse.”

· report must be immediately

Children’s Act Amendment Bill
 
· reasonable grounds to conclude that the child has been abused in a manner causing physical injury, sexual abuse or deliberate neglect
· It must be in the best interest of the child that the conclusion by the persons supra is reported.

To whom must be reported
Section 54
· “Police Official”

Section 42 of the Child Care Act 74 of 1983 
· “Regional Director of Health and Welfare”

Children’s Act Amendment Bill 
· Designated child protection organisation
· Provincial department of social development
The effect of this provision on Privilege
· The only professional privilege recognised in South African law is the legal professional privilege.  It is a common law rule that has been legislated and is contained in section 201 of the CPA.  Communications between a client and his or her lawyer may not be disclosed without the client’s consent.
“PRIVILEGE” is a personal right to refuse to disclose admissible evidence. 

See:  Magmoed v Janse van Rensburg & Others 1993 (1) SACR 67 (A) 

         (p. 144)

Client & Psychologist/Psychiatrist/Attorney privilege:
· Psychologist/Psychiatrist - no privilege, do have an ethical obligation. They can be subpoenaed and therefore obligated to testify. 

· Client/Attorney – privilege. The only professional privilege recognised in SA law is the legal professional privilege.  They are required to report their “knowledge” of a sexual offence against a child, or “knowledge /reasonable belief or suspicion” of a sexual offence against a person who is mentally disabled.

· They must inform the client of the obligation in terms of this legislation before reporting to a police official.

· In terms of this legislation (section 54) an Attorney has a duty to report, but can not be forced to testify.

	DISMISSALS:  SEXUAL OFFENCES 




By Dr Hilda Grobler
Once proven that the Employee is guilty of the transgression that he or she stands accused of, the appropriateness of the sanction becomes relevant.

· Sidumo and another v Rustenburg Platinum Mines Ltd 2007 BLLR 1097 (CC).  
· The Constitutional Court was responsible for the birth of the “reasonable decision maker” test.
Previously the Courts applied the "reasonable employer" test which was now laid to rest and a new test, namely, the “reasonable decision maker” test was born.  One of the corner stones of this test appears at par 61:

"There is nothing in the constitutional and statutory scheme that suggests that, in determining the fairness of dismissal, a commissioner must approach the matter from the perspective of the employer."
This means that it is the commissioner who must make the decision based on the facts, and not the decision or view of the Employer.  While the Employer has the prerogative to hire and fire
, the Commissioner determines whether the dismissal is fair.

Another corner stone is that it is the Commissioner’s sense of fairness that must prevail, not that of the Employer
. 
Once the matter had been referred to the Council (CCMA), the matter is out of the hands of the Employer, and may then be referred for arbitration, for an arbitrator to consider the fairness of the dismissal.
"A commissioner is not given the power to consider afresh what he or she would do, but simply to decide whether what the employer did was fair. In arriving at a decision a commissioner is not required to defer to the decision of the employer. What is required is that he or she must consider all the relevant circumstances.”
Para 181-182 :-

"… what is required of a commissioner is to take seriously the reasons for the employer establishing the rule and prescribing the penalty of dismissal for breach of it. Where an employer has developed and implemented a disciplinary system, it is not for the commissioner to set aside the system merely because the commissioner prefers different standards. The commissioner should respect the fact that the employer is likely to have greater knowledge of the demands of the business than the commissioner. However, such respect for the employer’s knowledge is not a reason for the commissioner to defer to the employer. The commissioner must seek to understand the reasons for a particular rule being adopted and its importance in the running of the employer’s business and then weight these factors in the overall determination of fairness.”
	CONCLUSION
 


In Conclusion
Delays in the processing of sexual offence cases may delay the healing process of the victim or complainant, prolong the trauma and anxiety associated with appearances in the arbitration hearing, and erode the memory of the victim/complainant and other significant witnesses. Language development may also occur in this space of time, and child victims/witnesses may mature physically, emotionally and psychologically. That, in turn, may further contribute to the development of inconsistencies in the child's evidence as compared to the initial statement, and this can have a detrimental effect on the case.

The role judicial officers can play at present is to exercise their discretion in granting or denying a request for postponement. Other reasons leading to postponements include the need for intermediaries, request for legal representation, availability of children / witnesses.  It is suggested that arbitrators should take a firm stance against unjustified or flimsy reasons for postponement.

In the adjudication of any proceedings, a victim / complainant will, in addition to all due process and constitutional rights, have the right to have procedures dealt with expeditiously in time frames appropriate to the victim and the offence.   Internal protocols should reflect each role-player's commitment and accountability in this regard. 

It is evident that there are numerous ways of accommodating children in this process. These accommodations can take many forms. For instance, a regional court magistrate in Namibia informed the authors that, after becoming aware of how vulnerable children in court are, he believed a particular accommodation to be necessary in his court. He consequently allowed the interpreter, who has a glass eye, to wear sunglasses in the courtroom in order to appear less scary when a child testifies.
It is plain that arbitrators have a responsibility to protect vulnerable witnesses, including children, from unnecessary stress and trauma. They can accommodate child witnesses in the arbitration without compromising judicial neutrality and without undermining the rights of the Employee.  Arbitrators should take an active management role in accommodating child witnesses to reduce trauma and increase the accuracy and completeness of their testimony.

	“Annexure 1” : - GUIDELINES for department of education and arbitrators



Employment of Educators:

National Register for Sex Offenders:

The Sexual Offences Amendment Act 32/2007 requires any Department of State or administration in the National or Provincial sphere of Government; which employs Employees who, in any manner and during the course of their employment, will be placed in a position to work with a child or in a position of       authority, supervision or care of a child or will gain access to a child or places where children are present or congregate, to obtain a prescribed certificate stating that such person’s particulars has not been included in the Register.
Prohibition of employment by certain persons who have committed sexual offences against children and persons who are mentally disabled

Any person convicted of the commission of a sexual offence against a child or is alleged to have committed a sexual offence against a child, and whose particulars have been included in the

Register, may not—
(a) be employed to work with a child in any circumstances;

(b) hold any position, related to his or her employment, or for any commercial benefit which in any 
        manner places him or her in any position of authority, supervision or care of a child, or which, in any other manner, places him or her in a position of authority, supervision or care of a child or where he or she gains access to a child or places where children are present or congregate;
Obligations of employers in respect of employees

At the date of establishment of the Register, and in the prescribed manner, the Department must apply to the Registrar for a prescribed certificate, stating whether or not the particulars of the Employee are recorded in the Register.
Or

Should the Department intend employing an Employee, application must be made to the Registrar for the prescribed certificate, stating whether or not the particulars of the potential Employee are recorded in the Register.
Should it be ascertain that the particulars of an Employee had been recorded in the Register:

a) Employment of such Person must not take effect; or

b) Immediate due process must be followed, in terminating such Employee’s services who failed to disclose a conviction of a sexual offence against a child or a person who is mentally disabled or that he or she is alleged to have committed a sexual offence against a child or a person who is mentally disabled, , irrespective of whether such offence was committed during the course of his or her employment; or 
c) Transfer such Employee to another post, provided that such transfer and new position ensures the safety of the children.
Failure to comply with any provision of this Chapter
, is an offence and liability on conviction to a fine or to imprisonment a certainty.
The Disciplinary Hearing:

Any person contemplating instituting disciplinary action against a Teacher/Educator who is alleged to have committed a sexual offence against a minor, must ensure that effect is given to the constitutional right of the child, being that the best interests of the child is of paramount importance.  In this regard the identity of the child must be protected.  Reference to the minor in the charge sheet should exclude any reference to his / her true identity.  
A common denominator may be used in referring to the child / minor / complainant, in the charge sheet.  The charge sheet should then also make provision for acceptance by the accused Employee, that the identity of the minor was disclosed to him /her separately.  
Pre-arbitration conference

The need for an intermediary or to testify in camera, must, unequivocally form part of the pre-arbitration minute.  In order to prevent any delays, the importance of holding pre-arbitration hearings, well before the actual arbitration date, is of cardinal importance.

Obligation to report

It is an obligation on any person having knowledge or suspicion to ensure that the matter had been referred to the relevant authorities.  

Rights of the child in the hearing and or in the arbitration
	Right
	Process
	Obligation of chairperson
	Test

	Identity of the minor
	Should not be included in the charge sheet but should be disclosed to the Employee separately
	Should protect the identity of the child
	At all times – no discretion

	Intermediaries
	The child must be assessed prior to testifying in the hearing or the arbitration to determine if an intermediary is needed. 

Should the assessment reveal that an intermediary is required, arrangements must be made for an intermediary to be present when the matter proceed before the presiding officer. 

At the commencement of the hearing, the Respondent must then apply for the appointment of an intermediary. 


	If the representative of the Employer / prosecutor does not raise the matter, the judicial officer must, of his or her own accord, raise the need for an intermediary to assist the child in giving evidence.  

The chairperson must also bring the provisions of this section to the attention of the parent or guardian.


	Consider how the child’s rights and interests are, or will be, affected if the child testifies without the aid of an intermediary.  



	Testifying in open court or deploying any electronic means to enable the minor to testify without having to face the alleged offender
	Application must be made by parent or guardian, prior to the hearing preferably.
	If no application was made, obligation rests with the chairperson to bring provision of this section under attention of parent or guardian
	Consider the nature of the evidence to be given; and

The age of the child

	Given reasons for refusing to appoint intermediary
	
	
	Children under 14 years of age – immediately;
Children over the age of 14, at the conclusion of the hearing

	Testify under oath or take solemn affirmation; or admonished to speak the truth
	
	
	Chairperson must ensure that the Child understands the difference between the truth and a lie.  If the child does not comprehend or appreciate the difference, cannot administer oath or affirmation, must admonish the child to speak the truth.
Importance of intermediaries is acknowledged


	“Annexure 2” : - Flow diagrams on offences described in the act



Rape
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Section 3

Intentional

Unlawful

It is not a defence if marital or other relationship 

existed between accused and complainant

Commits an act of sexual 

penetration with a complainant

Without consent Without consent of the complainant

Complainant

Male

Female

Person 18 years and older

Mentally disabled person

Person 18 years and older

Mentally disabled person

Alleged victim of 

sexual offence

Child

Child


Compelled Rape 

[image: image2.emf]Compelled rape

Section 4

Compels a third person to 

commit an act of sexual 

penetration with a complainant

It is not a defence if marital or other relationship 

existed between accused and complainant

Intentional

Unlawful

Without consent

Complainant

Male

Female

Person 18 years and older

Mentally disabled person

Person 18 years and older

Mentally disabled person

Alleged victim of 
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Child

Child

Without consent of the third person and the 

complainant.


Sexual Assault 
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Section 5(1)

Without consent 

Unlawful

Intentional

Sexually violates the complainant

Without consent of the 

complainant

Complainant

Male
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Person 18 years and older
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Child

Child


Sexual Assault (inspires the belief of being sexually violated)
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Section 5(2)

Without consent 
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Compelled Sexual Assault
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Section 6

Without consent 

Unlawful

Intentional

Compels a third person to commit 

an act of sexual violation with 
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Compelled self-sexual assault
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Section 7

Without consent 

Unlawful

Intentional

(a) engage with him /herself in

Without the consent of 

the complainant

(i) masturbation; or

(ii) any form of arousal or stimulation of 

a sexual nature of the female breasts; 

or

(iii) sexually suggestive or lewd acts; or

(b) engage in any act which has or may 

have the effect of sexually arousing or 

sexually degrading complainant; or

(c) cause complainant to penetrate in any 

manner whatsoever his or her own genital 

organs or anus

Compels a complainant 

to

Complainant

Male

Female

Person 18 years and older

Mentally disabled person

Person 18 years and older
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Child

Child


Statutory Rape
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Section 15

Note 1

Despite consent 

Intentional

Unlawful

Note 3

Despite consent of the child

Commits an act of sexual 

penetration 

A person 12 years or 

older but under the age 

of 16 years

Note 1:

This section is only applicable to a child 12 years or older but under the age of 16.  Hence, the reference in this 

section to “certain children”.

Note 2:

It is not necessary to refer to NDPP if you decide not to prosecute.  However if you recommend diversion it must 

still be sent to NDPP with said recommendation for approval.

Note 3:

Section 56(2)(a) subject to subsection (3), it is a valid defence to such a charge to contend that the child 

deceived the accused person into believing that he or she was 16 years or older at the time of the alleged 

commission of the offence and the accused person reasonably believed that the child was 16 years or older

Section 56(3) This defence does not apply if the accused person is related to the child within the prohibited incest 

degrees of blood, affinity or an adoptive relationship .

 Written authorisation ito 

section 15(2)(a) from 

NDPP to institute 

prosecution ito section 

15(1) is required if both 

parties are 12 years or 

older but under the age of 

16 years.  If NDPP 

authorisation is obtained 

both parties must be 

charged.

Note 2

Child

Child

Complainant

Male

Female

Alleged victim of 

sexual offence

A person 12 years or 

older but under the age 

of 16 years


Statutory sexual assault

[image: image8.emf]Having

 committed an 

act of consensual sexual 

violation with a child 

(statutory sexual assault) 

Section 16

Note 1

Despite consent 

Intentional

Unlawful

Note 3

Despite consent of the child

Commits an act of sexual 

violation 

Note 1:

This section is only applicable to a child 12 years or older but under the age of 16.  Hence, the reference in this 

section to “certain children”.

Note 2:

It is not necessary to refer to DPP if you decide not to prosecute.  However if you recommend diversion it must still 

be sent to DPP with said recommendation for approval.

Note 3:

Section 56(2)(a) subject to subsection (3), it is a valid defence to such a charge to contend that the child 

· deceived the accused person into believing that he or she was 16 years or older at the time of the alleged 

commission of the offence and 

· the accused person reasonably believed that the child was 16 years or older

Section 56(2)(b), it is a valid defence to such a charge to contend that both the accused persons were children and 

the age difference between them was not more than two years at the time of the alleged commission of the 

offence.

Section 56(3) does not apply if the accused person is related to the child within the prohibited incest degrees of 

blood, affinity or an adoptive relationship.  The defence as stated in section 56(2)(a) does not apply.

 Written authorisation ito 

section 16(2)(a) from DPP 

to institute prosecution ito 

section 16(1) required if 

both parties are 12 years 

or older but under the age 

of 16 years.  If DPP 

authorisation is obtained 

both parties must be 

charged.

Note 2

A person 12 years or 

older but under the age 

of 16 years

Child

Child

Complainant

Male

Female

Alleged victim of 

sexual offence

A person 12 years or 

older but under the age 

of 16 years


Sexual exploitation of a child

[image: image9.emf]Sexual exploitation of 

a child

Section 17(1)

With or without consent

Intentional

Unlawful

with or without the consent of 

the child complainant

for financial or other reward, 

favour or compensation to child 

complainant or to a third person

(a) for the purpose of engaging in a 

sexual act with child complainant, 

irrespective of whether the sexual act is 

committed or not; or 

(b) by committing a sexual act with child 

complainant, 

engages the services of a

child complainant

A person under the 

age of 18 years

Child

Child

Complainant

Male

Female

Alleged victim of 

sexual offence

A person under the 

age of 18 years


Promoting sexual grooming of children
[image: image10.emf]Promoting sexual 

grooming of children

Section 18(1)

Unlawful

Intentional

(a) Manufactures, produces, possesses, distributes or 

facilitates the manufacture, production or distribution of an 

article, which is exclusively intended to facilitate the 

commission of a sexual act with or by a child; or

(b) Manufactures, produces, possesses, distributes or 

facilitates the manufacture, production or distribution of a 

publication or film that promotes or is intended to be used in 

the commission of a sexual act with or by a child; or 

(c) Supplies, exposes or displays to a third person …

with the intention to encourage, enable, instruct or persuade a 

third person to perform a sexual act with a child; or 

(i) an article which is intended to be used in 

the performance of a sexual act; or

(ii) child pornography or pornography; or 

(iii) a publication or film, 

(d) Arranges or facilitates a meeting or communication between 

a third person and a child by any means from, to or in any part 

of the world, with the intention that third person will perform a 

sexual act with a child

A person under the 

age of 18 years

Child

Child

Complainant

Male

Female

Alleged victim of 

sexual offence

A person under the 

age of 18 years


Sexual Grooming of a child

[image: image11.emf]Sexual grooming of a 

child

Section 18(2)

Unlawful

Intentional

(a) supplies, exposes or displays to a child complainant — with 

the intention to encourage, enable, instruct or persuade child 

complainant to perform a sexual act; or

 (i) an article which is intended to be used in the 

performance of a sexual act; 

(ii) child pornography or pornography; or 

(iii) a publication or film, 

 (b) commits any act with or in the presence of child complainant 

or who describes the commission of any act to or in the presence 

of child complainant with the intention to encourage or persuade 

child complainant or to diminish or reduce any resistance or 

unwillingness on the part of child complainant to—; or

(i) perform a sexual act with the accused or a third 

person; 

(ii) perform an act of self-masturbation in the 

presence of the accused or a third person or while 

the accused or a third person is watching; 

(iii) be in the presence of or watch the accused or a 

third person while the accused or a third person 

performs a sexual act or an act of self-masturbation; 

(iv) be exposed to child pornography or pornography ; 

(v) be used for pornographic purposes as 

contemplated in section 20(1); or 

(vi) expose his or her body, or parts of his or her 

body to the accused or a third person  in a manner or 

in circumstances which violate or offend the sexual 

integrity or dignity of child complainant ; 

(c) arranges or facilitates a meeting or communication with child 

complainant by any means from, to or in any part of the world, 

with the intention that the accused will commit a sexual act with 

child complainant; or

(d) having met or communicated 

with child complainant by any 

means from, to or in any part of the 

world, invites, persuades, seduces, 

induces, entices or coerces child 

complainant—; or

(i) to travel to any part of the 

world in order to meet the 

accused with the intention 

to commit a sexual act with 

child complainant; or 

(ii) during such meeting or 

communication or any 

subsequent meeting or 

communication to—

(aa) commit a sexual act with the accused; 

(bb) discuss, explain or describe the commission of a 

sexual act; or 

(cc) provide the accused, by means of any form of 

communication including electronic communication, 

with any image, publication, depiction, description or 

sequence of child pornography of child complainant 

himself or herself or any other person; or 

(e) having met or communicated with 

child complainant by any means from, 

to or in any part of the world, 

intentionally travels to meet or meets 

child complainant with the intention of 

committing a sexual act with child 

complainant, 

A person under the 

age of 18 years

Child

Child

Complainant

Male

Female

Alleged victim of 

sexual offence

A person under the 

age of 18 years





































































































































































































































































































































































































































































































� Rodham "Children under the law" 1973 Harvard Educational Rev 487.





� The new Sexual Offences Act, protecting our children from sexual predators:  Department of Justice


� Section 2





� Section 15 and 16 


� Section 17 and 18


� Section 19


� Section 20


� Section 21


� Section 22
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�  Article 3(1) of the Convention sets out the principle that the best interests of the child are a primary consideration in all   


     actions concerning the child.


�  1999 (1) SACR 571 (C). In this case the court refused the appointment of an intermediary holding that the crucial question 


     is not whether the child was mentally or emotionally fragile after the alleged rape, but what impact, if any, testifying in court 


    in the presence of the accused is likely to have on her. The court equated an enquiry into the desirability of appointing an 


    intermediary with a trial in which the state bears the burden of proof to establish the need for the appointment of an 


    intermediary on a balance of probabilities. The Constitutional Court expressed its disapproval of this view, saying that such 


    an approach overlooks the objectives of the enquiry. [par 115].


� The report is to be filed with the Constitutional Court by 1 July 2009, and must also be served on the DPP and the various amici curiae that were involved, who may reply by 3 August 2010. The Court indicated that it may also give further directions regarding this order. 


� Section 60 of Sexual Offences Act
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� Judicial management in child abuse cases: Empowering judicial officers to be 'the boss of the court' (2005) SACJ 41


� Section 110


� Para 75 of the Sidumo judgment


� Para 75 of the Sidumo judgment


� South African Law Commission Discussion Paper 102 (Project 107) ‘Sexual Offences: Process and Procedure’ (2002) at 


    para 2.6.1.1.





� Chapter 6 of the Sexual Offences Amendment Act 32/2007





