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SUBMISSIONS IN RESPECT OF THE 
INTELLECTUAL PROPERTY LAWS AMENDMENT BILL

SUMMARY

	With respect, the Intellectual Property Amendment Bill as introduced in the National Assembly and published in Government Gazette No. 33055 of 29 March 2010 is bad law.  It is ill conceived, fundamentally flawed, and poorly executed.  Substantiation of this viewpoint will be given below.  It ought thus to be withdrawn and a fresh start made with legislative provisions to protect so-called “traditional knowledge”.  Such legislative provisions should be a Bill constituting sui generis, or customised, legislation, outside the ambit of the intellectual property statutes, providing protection for traditional knowledge as a separate and distinct species of property.  The approach of protecting traditional knowledge in sui generis legislation is the international norm and it is the approach being adopted by the World Intellectual Property Organisation (WIPO) itself in preparing a model law.  For reasons which will be explained below, it is simply not possible nor viable to protect the kind of material contemplated in the present Bill in the existing intellectual property statutes.  Attempting to do so is tantamount to trying to drive a square peg into a round hole.

UNDERLINING PRINCIPLE  

	Intellectual property law is underpinned by a philosophy or basic principle, namely that a person who creates something which is the result of intellectual endeavour should be entitled to obtain a benefit as recompense for his efforts.  This benefit takes the form of granting him a reasonable opportunity to gather the commercial fruits of his intellectual labours for a limited period.  During this period he is given a qualified monopoly over the use and commercial exploitation of his work in order that he might derive financial reward commensurate with its worth from it.  This benefit is provided subject to a condition, namely that upon the termination of the exploitation period, the work must fall into the public domain and must be free for unreserved use by all.  The principles of the intellectual property statutes are in conformity with, and give effect to, this principle.  

	For the major part works of traditional knowledge of the nature that the Bill seeks to protect are presently in the public domain, and in some cases have been so for many years.  The Bill seeks to extract these works from the public domain and to grant them hitherto absent protection.  In other words, the process inherent in intellectual property laws is reversed in what is contemplated to be achieved in the Bill.  It is obvious that principles of law applicable to a particular process are not suitable for a process which moves in precisely the opposite direction.  The result of trying to move the process in the opposite direction brings about the situation that it is tantamount to driving a square peg into a round hole. This issue is discussed further in the article entitled “Red Card” which is annexed and marked “A”

PRESENT PROTECTION

	The intellectual property statutes in their present form currently protect a very large proportion of what the Bill contemplates as being traditional knowledge.  Any traditional stories, music or paintings which fall within the parameters of the Copyright Act, designs which fall within the parameters of the Designs Act, marks which fall within the parameters of the Trade Marks Act and performances which fall within the parameters of the Performer Protection Act are protected or are capable of being protected under those Acts.  So for instance, the song Mbube (which gave rise to the international hit song The Lion Sleeps Tonight), which is considered by some to be a traditional song, is protected by copyright and has been held to be so by the South African High Court.  The Bill is not necessary in order to give protection to a work of this nature.  Nevertheless, the Bill envisages granting protection to such a work in a new, separate and additional guise, namely that of a traditional work.  This form of protection of the work will exist side by side in parallel with the normal copyright protection afforded to a musical work.  The Bill envisages that the traditional version of a song will be the property of the National Trust Fund for Traditional Intellectual Property, whereas the copyright in the corresponding musical work subsists in someone else, namely in the case of Mbube, the Estate of Solomon Linda, the composer.  The fact that two separate rights of property can exist in the same work and be owned by different persons is a recipe for chaos and indeed will place each of those property owners to be in a position to cast a veto over the use of the work by the other party.  Both parties will also be entitled to require the payment of royalties for the use of the work.

	The Bill, however, also contemplates granting protection to works of traditional knowledge which are presently not protected by the intellectual property statutes because they fall outside the parameters of the relevant Acts and do not meet the conditions of such Acts. These works will be referred to as “extraneous works”. Some of these conditions are inherent to the nature of the type of protection, e.g. copyright. In order to qualify for protection once the Acts have been amended by the Bill, the extraneous works will nevertheless have to meet these conditions, failing which they will in practice not enjoy protection even under the amended legislation. As will be illustrated below, this is one of the major flaws in the Bill and it serves to make it unworkable in practice.  A good example of this is copyright laws’ requirement that a work must be “original” in order to enjoy protection, and this requirement will be discussed further below.

INTERNATIONAL TREATY OBLIGATIONS

	Clothing traditional knowledge as intellectual property and seeking to protect it as a species of intellectual property encounters serious and unacceptable problems in the context of South Africa’s international treaty obligations.  South Africa is a signatory of, and is bound by, the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS agreement).  This agreement is one of a suite of agreements which are encompassed in membership of the World Trade Organisation.  In terms of Article 1(1) of this agreement “members shall give effect to the provisions of this agreement”.  Article 1(3) provides that “members shall accord the treatment provided for in this agreement to the nationals of other members” while Article 3(1) provides that “each member shall accord to the nationals of other members treatment no less favourable than it accords to its own nationals with regard to protection of intellectual property”.  This principle is commonly known as “national treatment”.  In terms of national treatment, a member is not permitted to discriminate in its intellectual property laws between its own subjects and the subject of other member countries.  This means that if protection is granted to the traditional knowledge of South African subjects in an intellectual property statute, it must be given in the same measure and in the same statute to nationals of other member countries.

	The Bill does not purport to grant, nor does it grant, any protection to traditional works of the nationals of any member countries of the TRIPS agreement.  Consequently, in enacting the Bill into law, South Africa will breach the aforementioned articles of the TRIPS agreement and this can give rise to the sanctions for the breach of obligations contained in the agreement.  On the other hand, if South Africa was to enact sui generis legislation in order to protect traditional knowledge, falling outside the scope of intellectual property legislation, it would be under no obligation to grant national treatment and could confine itself to protecting only the traditional knowledge of South African nationals, in the absence of reciprocal arrangements being entered into between South Africa and any other countries for the mutual recognition and protection of their respective traditional knowledge.  It is submitted that this is a strong argument in favour of adopting the approach of protecting traditional knowledge by means of sui generis legislation falling outside intellectual property. 

COPYRIGHT 

	In the Bill, the Copyright Act is viewed as the principal intellectual property Act and many of the amendments to be made to the other statutes are done by reference to the Copyright Act.  The field of copyright is also the field which is particularly inappropriate and unsuited for protecting extraneous works of traditional knowledge.  The blemishes and shortcomings of the Bill will therefore be discussed primarily with reference to the field of copyright.  It is not feasible within the scope of this document to give an exhaustive exposition of all of the blemishes and shortcomings of the Bill and it will suffice to deal with some of the major issues.

	For a product of intellectual endeavour to be eligible for copyright under the Copyright Act, it is necessary that there should be a work which has been reduced to a material form and it must be shown to have been “original” at the time when it was so reduced.  There is no copyright in ideas, concepts or information, but only in the material expression of one or more of these elements.  It is the material expression of the intellectual output that serves as the benchmark for the comparison which must be made between a protected work and an alleged infringing copy.  Mere similarity between a copyrighted work and a later work does not in itself constitute copyright infringement.  It is in addition necessary that there must be shown to be a causal connection between the copyrighted work and the alleged infringing copy.  This causal connection takes the form of copying.  If the ideas in an alleged infringing work and a copyright work are similar, but their form of expression is different, then there will be no copyright infringement, even if copying has taken place.  If an extraneous traditional work is to be eligible for copyright it must conform with these conditions or requirements.  If one is seeking to clothe a traditional work in the garb of copyright, then the copyright specifications must be met.

	The crucial question which arises is whether an extraneous traditional work can meet the aforementioned requirements or conditions for copyright protection.  I will use the hypothetical example of a simple story about a boy who goes wandering in the bush carrying a sling.  He comes across a lion which threatens to attack him.  He places a stone in the sling and projects it at the lion hitting it between its eyes and thus causing it to drop dead immediately.  He returns to his village dragging the dead lion and is greeted as a hero.  This story is passed down by oral tradition in a tribal community from generation to generation.  Can it qualify for copyright as a traditional work in terms of the Copyright Act?  

	In the first instance, there must be a “work”. For there to be a “work” in the Act as amended by the Bill, the traditional knowledge work must exist in a material form or be communicated to the public.  The alternative that the work could have been communicated to the public is an innovation in the Bill but in reality it has no practical application because the work will nevertheless in any event have to be in a material form in order that there might be a benchmark for comparison with an alleged infringing work.  This means that in the hypothetical case, some scribe in the community will have to reduce the hitherto oral story into writing or some other material form.  The Copyright Act, as amended by the Bill, requires the traditional work reduced to the material form to be “original”.  There is a plethora of cases in copyright law stating what the requirement of “originality” means in copyright law.  In essence, a work will be accepted as being original if the author of the work can show that he has expended independent time and effort (the so-called “sweat of the brow”) in making the work.  When copyright is claimed to the work, the author, or someone having personal knowledge of the acts of the author, will have to give evidence as to what went into making the work and how long this took.  Above all, the evidence will have to show that the work is the result of the own independent effort of the author and that it has not simply been copied from a prior work.

	It follows from the aforegoing that authorship of the work is a critical factor.  The Bill requires a work of traditional knowledge in respect of which copyright is claimed to be a literary, musical or artistic work.  The authors of these categories of works are  individual natural persons in terms of the Copyright Act.  On the other hand, the “author” of a traditional work in the Act, as amended by the Bill, is defined as “means the work which originated and acquired traditional character from an indigenous community”.  The meaning of this definition is obscure to say the least and it designates no natural person who can come and give the required evidence as to originality.  The most likely person in the relevant community to be able to give evidence regarding what “sweat of the brow” went into making the traditional work is, in our example, the scribe who wrote it down.  However, he did not devise or originate the content of the story – he simply wrote it down.  His own effort entailed taking an existing story and simply writing it down.  

	The originality of a copyright work is of paramount importance in the infringement context.  Whether or not a competing work constitutes an infringing copy of a copyright work is determined by looking at what is original to the author of the copyright work (in other words what constituted his own effort) and making a comparison with the alleged infringing work using the original aspects of the particular copyright work as the benchmark.  In our example, where the own effort of the scribe consists of writing down an existing story, the scribe’s originality lies in the precise formulation in material form of the existing story.  This own effort will be the basis of comparison with an allegedly infringing copy.  The consequence of this is that another writer can tell exactly the same story provided in its material form it is formulated in a different manner, without infringing any copyright.  The scope of the protection afforded to the traditional work is thus very narrow and in fact gives no protection whatsoever to the content of the story, which is presumably what the draft of the Bill is seeking to protect.  This means that many other writers can tell exactly the same story in their own words without infringing the copyright in the traditional work.  It might be mentioned that the scribe, himself, will by writing down the story himself acquire his own copyright in his written version of the story, as a literary work, thus giving rise to the two separate and parallel copyrights mentioned previously.  

	In the case of every traditional work reduced to a material form, there will be two copyrights.  There will be the copyright in the traditional work which will be owned by the Fund, and there will be the copyright in the literary, musical or artistic work owned, in the first instance, by the individual author of the work.  Is the copyright in the traditional work necessary or even desirable?  

	In practical terms a traditional work reduced to a material form either cannot enjoy copyright because it cannot be shown to be original, or alternatively, even if it is eligible for copyright, the copyright will be of such limited scope to be of no practical or commercial value.  

	The Bill purports to grant retrospective rights to works made during a period commencing 50 years prior to the enacting of the Bill into law.  Prior to the work being reduced to a material form, or being communicated to the public, no work exists for purposes of copyright and any earlier manifestations of what it is later to become the work are not protected.  Accordingly, someone who might have heard the story of the boy killing the lion before it was reduced to a material form or communicated to the public, would be free to copy it with impunity.  Traditional works reduced to a material  form or communicated to the public prior to 1960 will not qualify for copyright protection in terms of the Bill.  One would have thought that a very large proportion of traditional works have been reduced to a material form or communicated to the public prior to 1960 and these works will not qualify for protection in terms of the Bill.  The Bill also contemplates that further traditional works will be created on an ongoing basis.  A traditional work which has yet to be created strikes one as being a contradiction in terms.  If it is to be created in the future in the sense that it will be reduced to a material form or communicated to the public in the future then the limitations applicable to prior manifestations of the work antedating the reduction to a material form or its communication to the public will apply.

	The Bill defines a “traditional work” as being “a literary work, an artistic work, or a musical work which is recognised by an indigenous community as a work having an indigenous origin and a traditional character.  The term “indigenous community” is defined to mean “any community of people living within the borders of the Republic, or which historically lived in the geographic area located within the borders of the Republic”.  So, any community of people in South Africa, including the residents of a golf estate, the members of a church, a rugby union, to give but a few examples, can subjectively decide that a particular work of their choice has an indigenous origin and a traditional character, and then that work is considered to be a traditional work of that community eligible for copyright.  No objective test is involved and the word of the community is thus final.  This gives rise to the possibility that a multitude of separate communities can each claim a work as being a traditional work of their own community and the law will then accord that work to each of them.  They will each have an equal claim to the work because the criterion for “ownership” of the work is purely subjective and it falls within the discretion of each individual community itself.  With respect, this gives rise to a grossly uncertain and absurd situation. 

THE FUND

	No matter from which community a traditional work derives, the copyright in it will vest in the Fund.  The nature and function of the Fund is set out in the new Section 40D of the Copyright Act.  The fund is essentially a bank account operated by the Registrar of Patents, Trade Marks, Designs and Copyright, and is not a juristic person.  It will thus be impossible for the copyright owner to enforce the copyright in a traditional work because court proceedings can only be conducted by an entity which is a juristic person.  While the Registrar is the person who operates and controls the Fund, he is not the Fund and his role is in the nature of an agent of the Fund.  An agent cannot take enforcement action in his own name.



	There is no provision in the Act as amended which requires any of the money which is deposited in the Fund arising out of the exploitation of traditional works to be paid to any communities and more particularly to the community(ies) from which the work derives.  Instead, Section 40D of the amended Act enjoins the Registrar, as the controller of the Fund, to use it for the promotion and preservation of the traditional intellectual property, including the commercialisation and exploitation of such traditional intellectual property for the purpose of generating income.  As a result, the community from which a traditional work derives will not obtain any direct material benefits from the exploitation of its work.

THE DATABASE

	The Bill makes provision for the creation of a national database in which all traditional knowledge can be registered.  The setting up and maintenance of this database is likely to be an onerous task and to be very expensive.  The purpose and utility of the database is unclear.  From a legal point of view, nothing turns on whether or not a work has been registered in the database.  Theoretically royalties can be charged, enforcement action can be taken and a work will enjoy copyright irrespective of whether or not it is registered in the database.  The database is thus absolutely irrelevant from a practical and legal point of view and it serves little other purpose besides being a helpful library of some, but not all, traditional works. Undoubtedly its existence is not justified by such a limited outcome.  

RECIPROCITY

	The new Section 40E to be inserted in the Act empowers the Minister (insofar as he may need to be empowered by this Bill, given his standing powers) to enter into an agreement with another state whereby arrangements are made with that state for reciprocal protection in matters regarding traditional works and traditional intellectual property for the commercial benefit of indigenous communities.  This provision does not begin to satisfy the national treatment requirement of the TRIPS agreement and is no more than a vague indication that the Minister may partake in discussions with other countries about providing reciprocal protection for their respective traditional works.  For any agreement which the Minister may reach to take effect it would be necessary for appropriate legislation to be passed in South Africa to enact the provisions of the agreement.  No international protection would be granted to any traditional works unless and until such legislation is passed in the future.

PERFORMERS PROTECTION

	Within the constraints of what detailed discussion of the provisions of the Bill are possible and appropriate in this document, it is necessary to dwell briefly on the proposed amendments to the Performers Protection Act.  

	As it stands, the Performers Protection Act grants protection to an individual’s performance of a pre-existing work, whether it be a literary, or musical work, or a work of like nature.  Each time a performer gives a performance a new right is created in respect of that particular performance.  This right entails, in essence, empowering the performer to control the broadcasting of his performance and the making of recordings of his performance.  The nature or style of the performance is irrelevant, as is the type of work being performed, or its style.  So for instance, an opera singer can perform a classical work at a concert or a tribal group can perform a tribal dance.  Each of these performances will automatically enjoy protection under the Performers Protection Act.  To use the example of The Lion Sleeps Tonight case, Solomon Linda’s performance of Mbube is protected, as would be The Tokens performance of the pop song The Lion Sleeps Tonight.  To the extent that Mbube may be considered to be a traditional song, Solomon Linda’s performance of that traditional song would be protected by the existing Performers Protection Act.  The same is true of Ladysmith Black Mambazo performing Mbube.  No amendment of the Performers Protection Act is necessary to bring about that situation.

	Against that background, the Bill seeks to introduce protection for so-called “traditional performances”.  A traditional performance is defined as meaning “a performance which is recognised by an indigenous community as a performance having an indigenous origin and a traditional character”.  The notion of a “traditional performance” is an anathema to the Performers Protection Act.  If Pavarotti wearing a white tie and tails  performs Mbube at a concert hall, does that constitute a traditional performance?  On the other hand, if Ladysmith Black Mambazo performs the pop song The Lion Sleeps Tonight wearing leopard skins and carrying spears, does that constitute a traditional performance?  In either of event, the performance would be protected under the existing Performance Protection Act.  How one characterises a performance (i.e. being traditional in character or contemporary in character) is entirely irrelevant to whether the performance is protected under the Performers Protection Act.  Consequently no useful purpose is achieved by trying to introduce into the Performers Protection Act something which does not belong there and has no meaning in terms of the operation of the Act, namely a traditional performance.  Once again, as under the Copyright Act, if a “traditional performance” is going to enjoy its own protection, that same performance is in any event going to derive the normal performers protection currently available under the Performers Protection Act.  

	As under the Copyright Act, whether or not something constitutes a “traditional performance” as defined in the Bill is a purely subjective decision on the part of a particular community.  Whether a claim by a community that a particular performance is a “traditional performance” can be reasonably justified, is irrelevant to the question of whether it constitutes a traditional performance for the purposes of the Bill.  In other words, a particular community could decide that Mimi Coertse performing The Lion Sleeps Tonight is a traditional performance and their decision would be final on the point.  This is absurd. 

THE BILL AS A WHOLE
 
	These examples pertaining to the Copyright Act and the Performers Protection Act can be replicated in the provisions of the Bill dealing with the Designs Act, and to a lesser extent, the Trade Marks Act.  The simple and obvious conclusion which emerges from them is that these statutes are singularly unsuitable for protecting traditional knowledge and the attempt to introduce provisions for this category of works into them leads to absurdities with the result that the whole exercise is futile and it cannot work.  This was pointed out publicly by Judge Louis Harms, the Vice President of the Supreme Court of Appeal, and an eminent international authority in the field of intellectual property, when he described the Bill as being fundamentally flawed and unlikely to give any protection to any traditional work.  Judge Harms’ views in this regard are wholeheartedly supported and endorsed.

PROPERTY OF A COMMUNITY

	The departure point of the Bill appears to be that indigenous communities have over the years developed traditional works which have cultural and commercial significance and they therefore ought to be in a position to derive material rewards from the commercial use and exploitation of such works.  No fault can be found with this principle.  The Bill appears to suggest that the cornerstone of this regime of protection is the “indigenous community”.  For instance the term “traditional intellectual property” is defined to mean “an intellectual property that has an indigenous origin and is owned or could be owned by an indigenous community as determined by the Registrar”.  On what basis the Registrar would make such determination is not explained, nor are criteria given as to what should be taken into consideration, particularly where more than one community claims “ownership” of the same work.  The database which is created by the Bill makes provision for the registration of traditional and intellectual property and an indigenous community or a person acting on behalf of such a community is entitled to submit a work or registration in the database.  For a copyright traditional work to qualify for protection the community from which the work originated must be an indigenous community when the work was created.  In principle, therefore, the Act provides for the protection of traditional works “owned” by communities.  However, having in a sense granted rights in such property to a community, with the one hand, the Bill then removes such right from the community and places it in the hands of the Fund, with the other hand.  It is the Fund that will control the commercial exploitation of the work and will receive all royalties and other monies flowing out of such exploitation.  As previously mentioned, no provision is made in the Bill for any of the funds residing in the Fund to be paid out to any community, and more particularly the community which “owned” the works.  Thus, in effect a form of expropriation has taken place and the State has assumed ownership of works belonging to communities without any provision being made for any monies or any other form of compensation to be paid to the communities.  In the first place, one questions whether the communities are aware of the fact that they have been dispossessed of their rights in their traditional knowledge in this manner, and if so, whether they concur in this taking place.  Consultation with the communities during the drafting process of the Bill seems to have been very sparse and in the explanatory note which accompanied the publication of the Bill it was mentioned only that traditional leaders in KZN and Northwest Provinces were consulted.  One can but ask whether, as part of this consultation process, the communities in question were informed that their works would be expropriated by the State and that no direct financial benefit would flow to them from the exploitation of the works.  The remainder of the myriad of communities which exist in South Africa (including Afrikaans communities and a plethora of others), do not appear to have been consulted at all.  This must perforce raise the question of whether there has been adequate consultation concerning the Bill and its effects.  It is perhaps significant that the Congress of Traditional Leaders of South Africa (CONTRALESA) was not consulted about the Bill and it was unknown to the Chairperson of that organisation until mention of it was made at the annual general meeting of the Association of Law Societies of South Africa a few weeks ago. In reality the Bill expropriates traditional works from the communities to which they belong and bestows the ownership of these works on the Fund. The Registrar has complete control over the use of these works to generate income and over the monies which will be paid into the Fund. The implications of this area discussed in the article entitled “Expropriation of Traditional Knowledge”  annexed hereto and marked “B”.  

POOR DRAFTSMANSHIP

	The quality of draftsmanship of Bill is of a poor standard and leaves much to be desired.  Many of the definitions are bordering on being non-sensical and are too vague to be capable of any clear interpretation.  There are references to incorrect sections of the Act in the Bill, and several provisions of the Bill are based on an incomplete and an inaccurate understanding of the basic principles of the intellectual property statutes.  A prime example of this is Section 18 of the Bill which purports to amend Section 9A of the Copyright Act.  Apart from the fact that this amendment has little or, if anything, to do with traditional knowledge and is completely out of place in the Bill, it is largely meaningless and its presumed objective is contrary to the South African Constitution as well as constituting a breach of South Africa’s international obligations in terms of the Berne Convention and the TRIPS agreement. This point will be expanded below.

GRANTING OF LICENCES

	Section 9A of the Copyright Act, which is sought to be amended, deals with sound recordings and the royalties payable to the owners of copyright in sound recordings flowing from the broadcasting, diffusion and communication of sound recordings to the public (known collectively as “needletime”).  It does not deal with any other categories of works, besides sound recordings, and with any other component rights of the copyright in sound recordings besides the needletime right (see  Section 9A(1)(a) of the Act).  The Bill now purports to provide that the needletime royalties payable in respect of sound recordings must be determined by an agreement between various parties.  The first contracting parties mentioned in paragraph (I) of the Section are the user of the sound recording, the performer and the owner of the copyright.  There is no quarrel with this and this is what is provided for in the existing section.  The amendment then goes on to add further contracting parties.  It specifies all of the other works eligible for copyright, including works such as program carrying signals and computer programs, and adds to this list “traditional works”.  It then provides that in the case of each of these categories of works the parties to the agreement must be, on the one hand, the user of the work, and on the other hand the “author” of the “copyright”.  In the first place, there is no such thing in copyright law as the “author of copyright”.  Copyright law deals with the author of “works” in which copyright may subsist.  While in many instances, the author of a work is the initial owner of the copyright in that work, the author is not usually the person who can grant licences in a work; that right belongs to the “owner” of the copyright.  There are many situations in which the author of the work is not the owner of the copyright and indeed has no rights in respect of the work whatsoever.  Indeed, the author may even be deceased while the copyright continues to exist and is owned by another party.  It is supposed that the draftsman meant to make reference to the “owner” of the copyright.  As an alternative to these contacting parties, the proposed amendment states that the agreement can be entered into between their respective collecting societies.

	It is impossible for a sound recording, which is the subject of section 9A, the relevant section of the Copyright Act, to comprise a program carrying signal, a published edition, a computer program, etc.  There is therefore no reason why these other copyright owners should, or even can, be brought into the licence granting process in connection with the needletime right in sound recordings.  The section is patently absurd and meaningless.  

	One supposes that what the draftsman intended to accomplish was in general to make provision for parties in a licence negotiation situation regarding rights in copyright works to be represented by collecting societies.  This already happens in the case of performing and reproduction rights in respect of musical works and no legislative provisions are necessary to bring about that situation.  It follows from the principles of the laws of licensing and agency.  The section, however, seeks to prescribe that the copyright owner, or his collecting society, must be a party to the licence agreement.  There are many instances in which copyright owners have granted exclusive licences in respect of their works and have thus transferred the right of granting licences to their licensees.  In this situation it is both unnecessary and absurd that the copyright owner, rather than the licensee, should be obliged to take part in the negotiating process.  In the case of an exclusive licence, in this situation the copyright owner would breach his contractual obligations with his exclusive licensee if he were to take part in the licence negotiations.

	The intellectual property treaties mentioned above require member states to grant certain minimum rights in respect of copyright in their jurisdictions.  Comprised in these rights is freedom of contract on the part of copyright owners.  If a copyright owner chooses to grant an exclusive licence to another party, he must have the right to do so.  To compel copyright owners to participate in negotiations where they hold no rights and the rights are instead held by exclusive licensees, is a derogation from the mandatory rights granted to copyright owners by the Conventions.  Similarly, to seek to compel copyright holders to use collecting societies in certain circumstances, as the amendment seeks to do, is also an abrogation of copyright owners’ mandatory rights.

	To sum up, the section in its present form is absurd and totally meaningless but, even if one seeks to understand the draftsman’s apparent objective, it is unreasonable, unnecessary and unattainable in terms of South Africa’s international treaty obligations.  Irrespective of the fate of the Bill, this section has no place in it, or in our laws.

CONCLUSION


	As previously mentioned, granting some form of protection to traditional works so as to enable their originators to derive a measure of advantage from their commercial exploitation is a laudable and worthwhile policy and objective.  It cannot, however, be attained by amending intellectual property statutes because they are not designed for and cannot accommodate works of this nature.  Attempting to provide this form of protection in the intellectual property statutes leads to absurd results and a situation that is totally unworkable, as illustrated above.  There is no other country in the world that has sought to follow this approach and South Africa is likely to expose itself to derision if it attempts to achieve the objective by means of this Bill.  The indicated course is for sui generis or customised legislation, which is based on a clear understanding of the nature of works involved and the type and degree of protection that is desired, to be drafted.  This should be undertaken by a committee of experts with proven expertise in intellectual property and issues pertaining to traditional knowledge.  It is clear from the contents of the Bill that it was not drafted by persons with these qualifications.  As a result, the Bill should be withdrawn and should not be proceeded with.  It is recommended and requested that the Trade and Industry’s Portfolio Committee should take a decision to this effect.

O H Dean
May 2010



