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I. Introduction

The Dramatic, Artistic and Literary Organisation (DALRO) is a copyright licensing organisation which seeks to ensure that the reproduction of copyright-protected works (books, journals, etc.) and the public performance and broadcast of plays and other literary works, is done in a manner that is not in conflict with the Copyright Act, 1979.

As Africans, we are very aware of the fact that elements of our indigenous knowledge have been expropriated and exploited without due acknowledgement and recompense being given to the owners and creators of this knowledge. It is for this reason that implementing an appropriate way of protecting this knowledge from unauthorised use and, where relevant, compensating its creators and owners, is important and overdue.
On the other hand, we rely on books, theatre productions and recorded music to learn more about this, our indigenous knowledge, and also to ensure that it is never forgotten.  It is therefore important that the legislative reforms put in place to safeguard our indigenous knowledge do not go so far as to cripple those authors, playwrights, publishers and musicians who seek to document and share the age-old information that we, now living in 21st century South Africa, would otherwise forget.
But perhaps, most important of all, in the interests of the indigenous knowledge and communities we seek to protect and empower, we must rigorously interrogate the legislative reform that is being proposed to ensure three things:

1. That the proposed law does not, unintentionally, create an even more uncertain reality for indigenous knowledge; 

2. That the law used does indeed provide the protection and empowerment it contemplates to; and 
3. That the law adheres to and upholds the principles of the South African Constitution.

II. The Intellectual Property Laws Amendment Bill 2008: What it claims to achieve

The Policy on Protection of Indigenous Knowledge Using Intellectual Property System (“the Policy”), which forms the backdrop to the proposed Intellectual Property Laws Amendment Bill 2008 (“the Bill”) states that its objectives are to:
1. provide a legal framework for protection of the rights of indigenous knowledge (IK) holders;
2. empower communities to commercialise and trade on IK;
3. prevent exploitation without recognition;
4. bring IK holders into the mainstream of the economy;
5. improve the livelihoods of IK holders and communities;
6. benefit the national economy;
7. conserve the environment (not relevant to copyright); and
8. prevent misappropriation/bio-piracy (not relevant to copyright).
III. Objectives of the Policy versus Effect of the Bill 
Objective 1: 
· Provide a legal framework for protection of the rights of indigenous knowledge (IK) holders

In at least three distinct ways, the Bill fails to integrate the unique principles of IK and those of copyright. This results in uncertainty and the failure to create a legal framework that truly protects the rights of IK holders.
Firstly, the proposed section 1(1) (j) to the Copyright Act incorporates a traditional community as the author of a traditional work. Authorship is a very specific and critical issue when it comes to copyright, yet the definition of traditional community, as an author, remains vague. For example, the terms “indigenous” and “traditional” are used interchangeably to qualify the word “community”. However, they do not have the same meaning. The Greek community in South Africa would arguably qualify as a traditional community, but obviously not an indigenous community. As a result, it is unclear whether the IK of such immigrant groups would also be protected, contrary to the stated objective of the policy, which specifically refers to “indigenous”.
Secondly, the issue of collective ownership is not clarified in the Bill, although it is crucial. It is not settled law, other than in land restitution cases, whether “a community” is, or is not, a legal entity. Therefore, it is unclear whether, or not, a community can own intellectual property in its own name, bearing in mind that the rules of intellectual property were not developed with the protection of communal property in mind. As a practical example, it would be necessary for the Bill to state very clearly who would be entitled to act on behalf of that community. The Bill, however, is silent on this issue and it would seem is leaving it to the courts to decide. 
The importance of a clear and fair definition of ownership in cases involving indigenous communities came to light in the 11 May 2010 judgement of the Constitutional Court where the Communal Land Rights Act of 2004 (CLARA) was declared unconstitutional.
Although the Act was found to be unconstitutional because of the failure to consult the National Council of Provinces, a procedure this Bill must also follow due to the fact that indigenous laws fall within the concurrent competence of both the national and provincial legislatures, the issue of the empowerment of community leaders at the expense of the community itself was strongly argued. The indigenous communities who were meant to benefit from CLARA argued that, in effect, CLARA gave too much power to designated traditional leaders and compromised the security of tenure the community enjoyed in their land.

This example makes it very clear that the ambiguity and silence around ownership and community representation will lead, not only to the rejection of the Bill by the indigenous communities, but also to constitutional challenges.   
Finally, the Bill declares that IK will only be protected if created during the last fifty (50) years – i.e. on or after 1958. The beneficiaries of IK created before 1958 will forever be deprived of any form of protection. Therefore, the IK protected by the Bill would only be recently created IK, the idea of which is highly disputable as the very concept of “indigenous” knowledge implies knowledge that has existed for many more years than a mere half decade. In the same way, it would take a number of generations (i.e. more than 50 years) for any new technique or style to become so truly traditional as to qualify as indigenous knowledge. Therefore it is unclear which IK holders are being protected by the Bill.
Moreover, the introduction of section 3(2)(g) to the Copyright Act provides for the duration of copyright in a traditional work lasting for 50 years, without a clearly identifiable, practical commencement date. The very nature of indigenous knowledge (unlike ordinary intellectual property) implies the need for long term, almost indefinite, protection in order to procure benefit to its rights holders, i.e. the indigenous community. To be respected by users, the statutory determination of a starting date for the computation of duration remains pivotal and should not be left to the courts.

It is apparent from the points above that the use of the intellectual property system does not allow for the development of a truly stable and certain legal framework that would protect the rights of IK holders.

Objectives 2 and 3: 
· Empower communities to commercialise and trade on IK 
· Prevent exploitation without recognition.

According to the Bill, for an author, artist or playwright to create a work using IK, she would need to secure the permission of the indigenous community which claims ownership of that IK. Further, the copyright in the published edition of the story, artwork or play will not belong to her, but to a government trust fund which, in turn, it is envisioned, will utilise any royalties flowing from her work to the benefit of the indigenous community.

Although on paper this sequence of events seems straightforward, the vagueness of the Bill makes it impossible to put into effect.
For example, let us assume an author wishes to write a book telling a traditional Zulu children’s tale. Which Zulu community is entitled to lay claim to the story? The entire KwaZulu-Natal region? But what about the Zulu people in the Eastern Cape; do they have less of a claim? And what if the writer actually wrote the story as told by a Ndebele story-teller, which would then have slight Ndebele nuances when compared to the original Zulu version. Does this divest the Zulu people of their claim? And what if the Ndebele story-teller was from Bulawayo and not from Nelspruit?

The answers are unknown as the Bill is silent on how such author would identify the indigenous community. What is clear, however, is that in this scenario there would be three groups of people who would be disadvantaged:
· Firstly, the rightful indigenous community itself because the Bill does not provide a way for it to be identified so that it may be credited and compensated for the story;

· Secondly, artists and authors, such as Credo Mutwa and Gcina Mhlophe, whose chosen trade and passion is to document indigenous knowledge, will effectively be put out of business. Since they will be unable to comply with the vague requirements in the Bill, they will find themselves unable to write and create the very works that have earned them the respect and love of many South Africans; and
· The South African public who, without the Credo Mutwas and Gcina Mhlophes of this world, would be left culturally bereft.

Objectives 4, 5 and 6: 
· Bring IK holders into the mainstream of the economy
· Improve the livelihoods of IK holders and communities 
· Benefit the national economy
As detailed above, because of the issues surrounding the practicality and workability of the Bill, the indigenous communities that own IK will be unable to monetise and trade in their IK, as is the wish of any owner of intellectual property. In the majority of cases, because of a lack of definitions and clarity when it comes to concepts such as indigenous community, such communities will neither be brought into the mainstream economy, nor will their ability to benefit from the IK be increased. Those members of the public who would legitimately wish to draw from, and compensate, the owners of, IK will simply be discouraged from doing so.
It follows, therefore, that if the IK holders themselves are not benefitting from their IK because it is not being exploited to their benefit, there will be no real benefit to the national economy.

IV. Conclusion:  The truth is the Bill cannot protect indigenous knowledge...we need another system
Referring back to the objectives of the Policy, we must ask whether the Bill:

Provides a legal framework for protection of the rights of indigenous knowledge (IK) holders?

Empowers communities to commercialise and trade on IK?

Prevents exploitation without recognition?

Brings IK holders into the mainstream of the economy?

Improves the livelihoods of IK holders and communities?

Benefits the national economy?

The answer to all of the above is an emphatic no, and it is for this reason that DALRO remains strongly in favour of the development of a unique system of law (sui generis) for IK protection, specifically designed for its distinctive characteristics. In that way you would not have to deal with the problems likely to arise from the protection of TK under a system not suited to its needs. 

The Bill may have sound intentions, but it is inherently flawed in its approach and will be unable to deliver the reforms it hopes to. Intellectual property law was developed to enable the commercialisation of intellectual property; it is not geared to offer the kind of unique preservation and protection that IK requires.
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