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DETAILS OF HEARING AND REPRESENTATION:

[1].  The dispute was referred to the Education Labour Relations Council (hereinafter referred to as the “ELRC”) in terms of Section 191(5)(a) of the Labour Relations Act, No. 66 of 1995 (hereinafter referred to as “The Act”).  The matter was scheduled for arbitration on the 17th, and 18th of May 2010, 8th and 9th of July 2010, and finalized on the 9th and 10th of September 2010.  At the conclusion of the process, the Applicant requested time to prepare written heads of argument, since he was not represented.  The Respondent preferred to dispose of the closing arguments immediately in the process, but did not raise an objection to the Applicant submitting his heads at a later stage.  
[2].
It was accordingly agreed that the parties would be afforded 7 (seven) days to submit written heads of argument.  At the time of this award, no heads of argument was received by the Applicant.

[3].
The hearing was held at the Durban Teachers’s Centre, in Durban, Kwa-Zulu Natal.  Mr G Kanniah, the Applicant (hereinafter referred to as “Kanniah”), was present and represented himself, whilst Mr SC Chambers, from the Labour Relations Division, represented the Respondent, the Department of Education in Kwa-Zulu Natal.  

[4].
On the 17th of May 2010, Mr Kanniah appeared, represented by a legal representative.  The Respondent objected in accordance with the Rules of the ELRC regarding the right to representation and following arguments in this regard the following ruling was issued.  

[5].
The Applicant relied on the following grounds:  One, that, the matter is complex as it resolves around the furtherance of the career of the Applicant.  In addition, so it was argued, there are certain aspects with regards to the admissibility of evidence that would require a legal mindset.  Two, insofar as representation from a Trade Union is concerned, it was argued that the Applicant approached SADTU, but was informed, due to the fact that they did not represent him in June 2009, in the default arbitration, that they would not be able to represent him during these proceedings.  Three, the type of charge, being allegations relating to sexual misconduct against a minor, could have serious repercussions for the applicant and if not afforded the opportunity to be represented, would amount to a miscarriage of justice.  

[6].
The Respondent opposed the said application, arguing that the Applicant faced two charges, and although the charges can be regarded as serious, argued that it was not factually complex.  The fact that the outcome of this case sprouting from the charges could have a bearing on the Applicant’s career, is hardly an indication whether or not the matter is complex.  As for the comparative ability argument, a cure could be to secure the presence of a fellow Employee to represent him or someone from a registered Trade Union.  

RULING:

[7].
The application is basically premised on two grounds:  One, the complexity of the matter and two, the comparative abilities of the parties.  As for the first ground, it being argued that the matter is serious, as the outcome might have great implications and repercussions on the career of the Applicant, and further that a legal mind is necessary to deal with the admissibility of evidence.  It is factually incorrect to argue that the matter is complex merely because the implications for the Applicant’s career could be far reaching.  The fact that certain repercussions may flow out of this dispute, is irrelevant in the determination of whether to allow legal representation or not, and does not in itself elevate the status of the matter to that of being complex in nature.

[8].
As for the second ground, that of the comparative abilities of the opposing parties, it appears to be common cause that the Applicant is an Educator, and no evidence has been placed before me to suggest that he is legally qualified.   However the Rules do make provision for an Applicant to be represented by a fellow Employee or a Trade Union representative.  No evidence was adduced to support the argument that the Trade Union (SADTU) indeed refused to represent the Applicant.  Despite the afore-mentioned, the question that begs to be answered is what other avenues did the Applicant exhaust in order to secure the presence of any Trade Union or fellow Employee for that matter,  and this question remained unanswered.

[9].
Section 138 (1) of the Act prescribes that matters of this nature be disposed of with the minimum of legal formalities.  I am not convinced that the matter is complex, yes in all probabilities the outcome of the matter might have serious implications for the career of the Applicant, but certainly that is no indication that the matter is complex or not.  The argument that a legal mind is necessary to deal with the admissibility of evidence (documents), also lacks persuasion as that function rests solely with the commissioner, parties may bring the argument to the attention of the Commissioner yes, but even if a legal mind brings the argument to the attention of the Commissioner, the decision rests with the Commissioner whether to admit or not.   The intention of the legislature was to make the provisions of the Act as accessible to all as possible, and I would be seen to be failing in my duties, if I did not discharge these duties with the necessary diligence and judicial professionalism.

[10].
With regards to the comparative abilities of the parties, it is common cause that the representative acting on behalf of the Respondent must be more experienced in these matters than the Applicant, having to deal with these matters on a daily basis, however recourse available to the Applicant was to approach a Trade Union for assistance or to seek the presence of a fellow colleague.  No evidence was placed before me to suggest that SADTU refused to represent the Applicant, or to show that the Applicant exhausted all avenues at his disposal before bringing this application.  The application is therefore denied.

APPLICATION FOR POSTPONEMENT:

[11].
Once the ruling on representation was received, the Applicant brought an application for postponement arguing that the Applicant requires time to secure the presence of someone else to represent him.  

[12].
The Respondent did not oppose the application provided the matter proceeded the next day.  The Applicant indicated that he would require more time to secure the presence of a representative.  

RULING:

[13].
The application was granted since I could not detect any male fides involved in the application.  The application appears to be genuine since the Applicant was under the impression that he would be allowed the right to legal representation.  

[14].
In accordance with Section 28(2) of the Constitution, every child’s bests interests are of paramount importance in every matter concerning the child.  Section 28(3) refers to a child as a person under the age of 18 years.  

ISSUE TO BE DECIDED:

[15].
Whether the dismissal of the Applicant was substantively and procedurally fair.  In the event that I find in the negative, I must decide upon an appropriate remedy.

INTERLOCOTORY POINT:

[16].
On the 8th of July 2010, Mr Chambers indicated that due to the fact that they received short notice for the date of the arbitration, that they could not secure the presence of one of their witnesses.  They were however willing to lead the evidence of two of the witnesses, but requested the matter to stand down for the last to testify at a subsequent hearing date.

[17].
The Applicant, in response, brought a further application for postponement, stating that he could not secure the presence of either a Legal Representative or a Trade Union, and asked for the matter to be postponed.

[18].
Since it appears, from the documents handed to me by the Respondent, that the notice of set down was served late (out of time) on the Respondent, the request of the Respondent was granted.  As for the application made by the Applicant, Section 138(1) of the Act, prescribes for matters to be disposed of with the minimum of legal formalities as well as speedily and effectively.  The Applicant conceded to receiving sufficient notice for the hearing but argued that there might be someone to represent him who would not be available during the school holidays.  Sufficient time was afforded to the Applicant to secure the presence of a represent for that was precisely the reason for the postponement on the 17th of May 2010.  It appears that the Applicant made little or no attempt during that period to seek for the assistance of a representative, and even if I were to accept that “Someone” might be able to represent him during the next hearing, no certainty could be given that would indeed be the matter, nor could the identity of this mysterious person be disclosed by the Applicant.  It is also not clear what the Applicant had done to inform the ELRC of his predicament.  

[19].
On the 9th of September 2010, the Respondent brought a further application for postponement but subsequently changed their application and asked for the matter to stand down for a few hours, since their witness was writing exams.  

[20].
The Applicant also brought yet another application for postponement, stating that he is not feeling well.  He submitted what appears to be a letter from a Dr Moodley that reads as follows:


“Mr G Kanniah has been treated today (9 September 2010) for acute sinusitis / influenza.”


The Applicant further relied in his application on the fact that he is “depressed”, and argued that the matter was too complex, he would not be able to deal with the matter on his own.  A further “letter” was handed up in this regard, from Dr S Khalil Kader that reads as follows:


“This is to confirm that Mr G Kanniah was first treated by me since 10/9/94.  And since 5/9/2002 he has seen me regularly to date for Major Depressive Disorder and severe work related stress and anxiety.”  


In support of his application, Mr Kanniah further handed up an affidavit deposed to on the 8th of September 2010, that reads as follows:


“I, Mr G Kanniah has been treated by Dr Leila Moodley for acute sinusitis / influenza (as per medical certificate).  Furthermore I am also under treatment for major depressive disorder and severe work related stress and anxiety by Dr S Khalil Kader (specialist Psychatrist) as per doctor’s letter.  Due to the above, I will not be in a position to present myself at the disciplinary hearing in the ELRC on 9/9/2010 and 10/9/2010.”


The Respondent opposed the said application stating that the matter has been postponed on several occasions in the past for the very same reasons advanced by the Applicant.  

[21].
On the 10th of September 2010, Mr Kanniah brought another application for postponement, stating that his witnesses were not available.  The application was opposed by the Respondent.

RULING:

[21].
In determining whether to grant a postponement, one must bear in mind what was said in 

CAREPHONE (PTY) LTD v MARCUS NO & OTHERS (1998) 19 ILJ 1425 (LAC) where the head note reads as follows:

“In a court of law, the granting of an application for postponement is not a right. It is an indulgence granted by the court in the exercise of a judicial discretion. What is normally required is a reasonable explanation for the need to postpone and the capability of an appropriate costs order to nullify the opposing party's prejudice or potential prejudice. Interference on appeal involving a lower court's exercise of discretion will follow only if it is concluded that the discretion was not judicially  exercised. There are at least three reasons why the approach in respect of courts of law is not on a par with arbitration proceedings under the auspices of the CCMA: (1) arbitration proceedings must be structured to deal with the dispute fairly and quickly (s 138(1) of the LRA); (2) the proceedings must be done with a minimum of legal formalities (s 138(1)); and (3) the ability to make costs orders to counter prejudice in good faith postponements is severely restricted (s 138(10)).”  (my emphasis)

[22].
The affidavit deposed to by the Applicant does not provide any new information that was not already alluded to in the two letters handed up, presumably from Drss Moodley and Khalil Kader, apart from the fact that the affidavit was dated the 8th of September 2010 and the letter from Dr Moodley only the 9th of September 2010.  I find it strange that Mr Kanniah could already know on the 8th of September 2010 that he would be given a letter by Dr Moodley for Sinusitus / Influenca.  Further to that the “letters” do not state that Mr Kanniah was incapacitated and that he could not attend the arbitration hearing, it merely stated that he was treated by the respective doctor.  As for the argument that he would not be able to dispose of the “complex” matter on his own, Mr Kanniah has been given ample opportunity, in fact the matter was specifically postponement in May 2010 for that very same reason.  Four months down the line, the Applicant was still singing the same tune, which I found to be unreasonable.  As for the application for postponement due to the unavailability of the witnesses of the Applicant, the Applicant failed to address me on the issue, when he became aware of the fact that his witnesses were not available.  On the 9th of September 2010 on my arrival I found a female person standing outside, when I asked her whether she was from the side of the Applicant or Respondent, she answered that she was the witness for the Applicant.  I enquired from her whether the Applicant was on his way, she then replied that she did not know since she had not spoken to him recently.  From the facts before me it appears as if the Applicant did not diligently pursue this matter, for had he properly consulted with his witnesses, he might have been able to secure a postponement without any costs being incurred by any party.  In addition I am not convinced that all the witnesses are relevant or that they would be able to add value.

[23].
Having regard to the prejudice or potential prejudice that might befall each party, as well as the explanation provided for the request, non compliance with the Rules of the Council and the relevant legal framework, I am hesitant to accept the explanation as acceptable. The Council is mandated to deal with its cases as the Court has alluded to.   A postponement is an indulgence, and accordingly, I could find no basis to grant the application for postponement. The matter will proceed as scheduled.  

[24].
In addition, Section 138 (1) of The Act, mandates the ELRC to dispose of matters “fairly” and “quickly” dealing with the substantive merits of the dispute with the minimum of legal formalities.  

[25].
In reaching the afore-said conclusion, I have also considered the criteria referred to by the Labour Court in Insurance & Banking Staff Association & others v SA Mutual Life Assurance Society (2000) 21 ILJ 386 (LC). 

BACKGROUND:

[26].
Kanniah commenced his employment with the Respondent on the 1st of January 1984.  At the time of this dispute, he was stationed at Truro Primary School as a Senior Educator, earning a compensation package of R161 000-00 per annum.

[27].
On the 23rd of June 2005, the Applicant was issued with a notice to attend a disciplinary hearing, whereas it was alleged that he committed certain acts of misconduct (only the charges of which the Applicant was found guilty, being 4 & 5 will be mentioned):-

1. “In that in or about April 2001 and at or near the Truro Primary School you allegedly sexually abused and/or attempted to sexually abuse and/or indecently assaulted and/or sexually harassed and/or had an undesirable interaction with a learner, namely “Learner SN” (identity protected) a learner at the said school, thereby contravening Section 17(1)(b) of the Employment of Educators Act, 1998 (as amended).  

2. In that in or about February 2001 to January 2002 and at or near the Truro Primary School you allegedly displayed pictures of naked men and/or woman and made remarks of a sexual nature to one or more of the learners mentioned in the Schedule, thereby contravening Section 18(q) of the Employment of Educators Act, 1998 (as amended).
	Count
	Learner

	1.
	“Learner BP”

	2.
	“Learner PM”

	3.
	“Learner SN”


[28].
A disciplinary hearing was convened and as a result, the Applicant was found guilty on charge 4 & 5 and the sanction of dismissal was recommended.   The dismissal came into effect on the 17th of February 2009.  

SURVEY OF EVIDENCE AND ARGUMENT:

[29].
I do not intend to deal with every aspect of the evidence of each witness and will only record the part of 

the evidence that I deem necessary for purposes of this determination.  I will deal with the evidence of all the witnesses in the same manner.

Respondent’s version:

[30].
Diana Joan van der Leeden (Superintended Educating Manager in Pinetown) testified that:-

[31].
In 2002 she did an investigation at Truro Primary School.  She was tasked by the District Director to investigate allegations of child abuse.  The allegations were that three learners complaint of being sexual abused by the Applicant.  

[32].
The investigation commenced in October 2002, interviewing the learners, with the permission of the Principal and the parents.  The first to be interviewed was “learner BP”, who claimed that she had been abused by the Applicant since January 2002, and on 3 different occasions.  On the first occasion, the Applicant chased her friends away and wanted to be alone with her.  On the second occasion he called her, and on the third occasion, he brushed against her.  He also showed her pictures in a library book of naked men and ladies, whilst saying that this is what she would look like.  Further to that he asked her to open her legs which she refused.  She ultimately reported the incidents to her parents.

[33].
The parents of “Learner BP” laid a charge at the police station in Bayview, at the school and the child line.  As a result of that a person came and had a talk about sexual abuse at the school.  After the visit “learner PM” and “learner SN” also made a report, firstly to the school and subsequently to their parents who then made a complaint at the Police Station.

[34].
“Learner SN” and “leaner PM” said the abuse often happened when they were together but also when they were alone and they explained that it happened in 2001.  As a result of the abuse, they were scared to come forth, but nevertheless disclosed in some detail the events to their friends.  “Learner SN” said she was kept after school in the classroom and showed pictures and touched and asked to touch the Applicant.  This apparently happened from February onwards.  She did however not indicate how many times it happened but it was more than once during this year.

[35].
“Learner PM” relayed more or less the same story and explained that they were in Grade 3 at that given time.  She also spoke to Ms Sewraj, a teacher who accompanied “learner PM” and her parents to the police station to lay a charge.  Initially this teacher did not want to speak to them, as she did not want to be implicated but was persuaded to speak out for the sake of the children, to which she reluctantly agreed.  

[36].
They found the allegations of the children were consistent.  As a result they wrote a report to the director and recommended that the Applicant be charge accordingly to Section 17 of the Employment of Educators Act, sexual assault and 18(1)(q) indecent behavior with regards to the pictures shown to the children.  

[37].
When asked the question under cross-examination, that the learner would be leaving for home immediately after school, she answered that in her discussion with the learner she was told that there was a time lapse, whereby the learner had to wait for the bus.  She further replied that from her experience as an educator that educators would not always be engaged in extramural activities.  There would be some time that the educator is free.

[38].
Amarchand Preethpaul (Employee Relations Component) testified that:-

[39].
He had received the report in 2005 in relation to the allegations raised against the Applicant and then he initiated the process.  He obtained authority from the parents to interview the children and from the facts he found that there was prima facie evidence to prefer charges against this educator.  

[40].
From the interview with the children, he gathered exactly the same set of facts as what was reported to him in the report.  When he went to the school the Applicant was not there.  The incidents happened between 2001 and 2002 and the charges were drafted in 2005.  At this time, the school resorted under Durban South, and he fell under Durban North beach.  After rationalization these two regions were combined and was subsequently consolidated, it then became Ethukweni Service centre.  As a result of this retionalization process, the investigation took some time.  The delay was also caused by the uncertainty as to whom to handle the matter.  The process also entailed that all had to apply for their posts.  Finally the matter landed on his table at the end of 2004 or early 2005.  In July 2005 he went to the school to serve charges on the Applicant.  He was on sick leave by then, and he left the notice with the Principal, who he was willing to serve it on the Applicant.    

[41].
The initial hearing commenced in July 2005, but was adjourned on several occasions until the case finally proceeded and that was towards the end of 2007.  The adjournments would constantly be necessitated by the Applicant who alleged that he was sick.  At last an application was made for medical boarding, which was also turned down.  Then in March 2008 the hearing proceeded and the Applicant appeared being represented by the Trade Union.  Since the matter had been adjourned on several occasions, two of the minors (witnesses) withdrew from the process.  

[42].
“Learner SN” was the only witness who testified, and he had no option but to withdraw the remaining charges in relating to the others.  Under cross-examination, he explained that the learners informed him that these incidents happened after school, since they had to wait for the senior learners.  According to his knowledge the junior learners finished at about 13:30 and the senior learners at about 13:45.

[43].
Jabu Priscilla Dumisa (Deputy Manager in Labour Relations) testified that:-

[44].
She was the Presiding Officer in the disciplinary hearing of the Applicant.  After having listened to the evidence before her she concluded that the Applicant was guilty on both charges.  The remainder of the charges was withdrawn, since the matter took a very long time to be finalized.  

[45].
At the onset of the hearing, the Applicant’s representative brought an application for the matter to be dismissed, due to the time delay.  In the ruling that followed, she explained that the reasons provided for the delay was sufficient and that the delay was justified.  The hearing had to be adjourned on several occasions, since the Applicant was constantly not available due to allegations of ill-health and psychological illness.  

[46].
Having applied her mind to the evidence before her she felt that the Applicant was indeed guilty as per the charges.  According to Section 17 (1)(b), if found guilty in a disciplinary hearing, the sanction to be imposed must be dismissal.  The chairperson is not entrusted with a discretion, to decide otherwise.  

[47].
“Learner SN” (although no longer a minor, her identity was protected since she was a minor at the time of the alleged incident) testified that:-

[48].
She was a learner at Truro Primary School from Grade 1 to 7.  She started with her school career at the said school in Grade 1, and the Applicant was an educator at the school, also being her class teacher for some 3 years.  

[49].
In 2001 the Applicant was her teacher and for most of the times, he was a “normal” teacher.  The trouble started when he call them in groups to read during school hours.  They would be asked to stand at his desk and he would then make her stand next to him.  Whilst they were reading, he would touch her thighs underneath her uniform and go all the way up to her panties.  Since she was very short by then, the other learners could not see anything.  When this was happening she would give him “the look”.

[50].
The whole incident made her feel “bad” as she did not know what was happening.  After school hours, he would make the excuse that he did not make enough copies of homework and said that they must stay behind.  Most of time they would stay in the classroom and sometimes they would also go with him to library.

[51].
Her classroom was in the junior block, the last class room.  That block was empty as the juniors left earlier than the rest of the school.  During these times he would show them magazines of pregnant woman and men with condoms on.  They did not know what that was and he would then explain to them what it was.  He would explain the whole process and said that if a lady does not want to get pregnant the use of condoms would be necessary.  He then took out a condom from his table, but they became afraid and left.

[52].
In his classroom, there was a cupboard and he would fit in there and then show them his private parts from there.  She was numb; although in the back of her mind she knew it was wrong since no-one else ever showed them things like that.  He would also touch her thighs and then go up to her panties and touch her.  At one point whilst he was touching her he was also trying to kiss her.  This made her feel “strange” and she pulled away.

[53].
These incidents would happen in two places, the most of time he would tell them to wait in class, and other times he would tell them to go to the library.  In the library they would go all the way to the back where the copier was.  Since she was very short, he would make her sit on top of something and then he would touch her thighs and show them magazines.  The very same thing he did in the classroom.  

[54].
He never said that they should do something to themselves.  There might also have been a photo copy machine in the staff room, but he used the one in the library most of the time.  She informed her close friends what was happening.  The abuse started early in that year and continued from there.  

[55].
At some point in time, a “social worker” (she was not sure what exactly the designation of this person was),   came to the school to talk to the pupils to speak out about things making them feel bad.  They then decided to speak out because Mr Kanniah was not in school anymore.  

[56].
The replied to a question put to her in cross-examination, whether she was traumatized, that back in those years she was a different person at school and at home.  At school she acted normally, and at home she acted out.  She answered in the affirmative, when asked whether she recalled all these incidents at home.  

[57].
She could not clearly remember whether she was attended to by a police woman or man, nor whether that person wrote down everything that she had told them.  She could not answer why the library statements that she made, was not in the investigation report.  

[58].
On a question asked about the school times, she was adamant that the junior block (which she was part of) left earlier than the seniors, and as a result she had to wait for them as they took the train together and that is when these things happened.

Applicant’s version:

[59].
Govindamy Kanniah (The Applicant) testified that:-

[60].
He has been teaching since 1984, and he has taken his teaching profession seriously, therefore he denies all the allegations made against him.   Firstly he argued that the allegations is void of any truth since the school times were exactly the same as for the seniors, therefore Learner SN could not have been honest since she would no longer be at school by the time that she says that these incidents occurred.

[61].
Secondly he argued that schools are not private places, as at any time anyone can come in and go out.  

[62].
The Applicant argued that it was strange for a child of such a young age, not to have received any counseling.  As for him he stated that the allegations turned his life upside down.  With regards to her police statement some crucial aspects of her statement during the arbitration was not disclosed to the police.  He also argued that it would not be possible to do the things alluded to by “Learner SN” in the public and in front of all the other children.

[63].
He at first could not explain why a child of 9 years would make such allegations against him, and then he elaborated that she might have felt that he was favouring or, or another reason could be to get out of the re-deployment.  

ANALYSIS OF EVIDENCE AND ARGUMENT:

[64].
I have to determine, on a balance of probabilities, whether the Respondent dismissed the Applicant, Mr Kanniah fairly, both substantively and procedurally.

[65].
The Applicant’s defense against all the allegations amounts to a mere denial.  According to him the version of the Respondent is improbable since the junior children’s school times were exactly the same as the senior children.  Secondly he argued in his cross-examination that he was involved in extra-mural activities and was therefore not available to do the things as alluded to.  Lastly he argued that the classroom and the school environment is a public place and that it was not possible for him to touch the “Leaner SN” in full view of all the others and with the real possibility of someone walking in on him.

[66].
Turning to the first argument, that being that the junior students end their school day at the same time as the seniors.  All the witnesses of the Respondent testified that the junior students’ school times were shorter than the seniors.  Since “Learner SN” had to wait for the seniors and then take transport together that there was an opportunity for Mr Kanniah to perform the actions alleged by the Respondent.  Mr Kanniah tried to convince me according to a letter with the heading “School times” that all the learners had to attend to their classes until 13:45.  The document is however not signed and apart from a Truro Primary School stamp, there is no indication that the document is an official document.  In any event on the document a comment was made in pen “grade 3 dismissed” at 13:15.  Documents constitute hearsay evidence and having regard to the consistent statements of the Respondent’s witnesses in this regard, I am of the view that the probabilities favour the Respondent in this regard.

[67].
Insofar as the second argument is concerned, that he (Mr Kanniah) was involved in extra-mural activities, this question was never posed to “Learner SN”.  It was however put to the first witness of the Respondent who answered that it would be impossible for teachers to always be busy with extra-mural activities.  Mr Kanniah himself did not lead any evidence in this regard.  In the premise I am at loath to accept the argument of the Applicant that he was “always” involved in extra-mural activities and that there was no opportunity for him to engage in these acts as alleged.

[68].
With reference to the last argument, that the school and thereby also the classroom was a public place and it would have been impossible for him to engage in these acts without someone noticing, “Leaner SN” testified that she was short and she was asked to stand right next to the Applicant when these things happened.  She also testified that since she was short at that point in time, the view of the other children would be severely limited as the table would be in the way.  From the facts before me, I am once more all but convinced by the arguments of the Applicant.

[69].
In the Applicant’s defense, he put it that the copier machine was not in the library, but in the staff room.  “Learner SN” testified that there was a copier in both the library and the staffroom.  

[70].
I was impressed with the evidence of “Learner SN”.  She was concise in her evidence and did not detract from any of her statements.  Insofar as the police statement is concerned, the statement was clearly amended to state that it was not a sworn affidavit but a mere statement.  “Learner SN” stated that as far as she can recall she informed the police of most of the things but acknowledged that she might have neglected to mention some things.  I do not therefore see that to be contradicting her earlier statement.

[71].
Having regard to the evidence before me, I am convinced that the Respondent successfully defended its decision to dismiss the Applicant and hereby find the dismissal substantively fair.  The Applicant was asked whether he could think of any reason why the “Learner” would persist after some 9 years with the matter against him if there was no truth to it.  At first he answered that he could not think of any reason then he mentioned that she might have thought that he was favouring other learners or that she was afraid of being re-deployed.  I am simply not convinced by the arguments of the Applicant.  The question why would a learner persist with a matter for 9 years remains unanswered.  If I were to accept that she was afraid of being re-deployed or if she was thinking that he was favouring other children why would she put herself through such a rigorous process after 9 years have lapsed.  “Learner SN” explained that she is persistent for she believes if someone has done something wrong that he should take responsibility for what he has done.  That version would be much more convincing than the one offered by the Applicant.  

[72].
As for the evidence presented by the Respondent, I find him to be a less credible witness.  He was vague in the answers that he has given and the better part of the evidence presented by the Respondent went unchallenged.  The Applicant wanted to convince me that he is a lay person and that he did not know how to cross-examine witnesses.  I have on several occasions explained the importance of taking notes and putting questions to witnesses, whereas their version was in contast with his version.  Any reasonable person would challenge an allegation made against him if it was devoid of the truth, and therefore I cannot accept the argument of the Applicant in this regard.

[72].
With reference to the procedure followed by the Respondent.  The Applicant argued that his dismissal was procedurally unfair since the allegations allegedly sprout from 2002 but he was only served with charges in 2005 and dismissed in 2009.  Ms van der Leeden’s investigation is dated in 2003 and Mr  Preethpal explained that the report came to the attention of the Department in 2005.  At that point in time the Department was restructuring and as a result he was only in a position to proceed with the matter in 2005.  The charges were drafted and served during the same year.  Although the delay is material, I accept the explanation as reasonable.  Mr Kanniah himself did not come to the table with clean hands in this regard, since the majority of the delays in the hearing was at his instance.  Since the time that the hearing was convened it took some 4 years before the Applicant was ultimately dismissed.  

[73].
Mr Kanniah also argued that he was never suspended during this period.  In Khanum v Mid-Glamorgan Area Health Authority 1978 IRLR 215 it was held that there are only three basic requirements of natural justice which have to be complied with during the proceedings of a domestic disciplinary enquiry, viz:

· The person should know the nature of the accusation against him;

· He should be given an opportunity to state his case;

· The tribunal should act in good faith.


(See Twala v ABC Shoe Store (1978) 8 ILJ 714 (IC) at 716D-F)

[74].
There certainly was an obligation on the Respondent to suspend the Applicant.  The purpose of suspension is to avoid any interverences with the investigation and the witnesses, and no such evidence was placed before me.  Hence on this basis alone, I cannot find that the dismissal was procedurally unfair.

[75].
In considering the appropriateness of the sanction, I had regard to the decision of the Constitutional Court in Sidumo v Rustenburg Platinum Mines Ltd (2007) 28 ILJ 2405 (CC), wherein the decision of whether or not dismissal was an appropriate sanction for the contravention of the rule or standard, is conceptualized in an evaluation on the basis of whether or not the Employer’s decision to dismiss the Employee was fair.  In reaching this conclusion, consideration aught to be given to the position and interests of both the Employer and Employee in order to make a balanced and equitable assessment.  

[76].
In an earlier dictum of Conradie JA in De Beers Consolidated Mines Ltd v Commission for Conciliation, Mediation and Arbitration and others (2000) 21 ILJ 1051 (LAC) at par. 22 a similar approach was also followed when the court pronounced that -: 

“A dismissal is not an expression of moral outrage; much less is it an act of vengeance. It is, or should be, a sensible operational response to risk management in the particular enterprise. That is why supermarket shelf packers who steal small items are routinely dismissed. Their dismissal has little to do with society’s moral opprobrium of a minor theft; it has everything to do with the operational requirements of the employer’s enterprise.”

[77].
Having considered all the fact before me, including but not limited to, the gravity of the offence, the position of trust the Applicant was employed in, and the years of service of the Applicant I am of the opinion that the sanction of dismissal is fair in the circumstance.

AWARD:

[78].
In the light of the above, I find that the dismissal of the Applicant, to have be substantively and procedurally fair.  

[79]. 
The Respondent, The Department of Education is not ordered to pay in compensation to the Applicant, or to reinstate the Applicant;
[80].     No order as to costs is made

[81].
This award must be served on SACE.
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DETAILS OF HEARING AND REPRESENTATION:

[1].  The dispute was referred to the Education Labour Relations Council (hereinafter referred to as the “ELRC”) in terms of Section 191(5)(a) of the Labour Relations Act, No. 66 of 1995 (hereinafter referred to as “The Act”).  The matter was originally scheduled for Con/Arb on the 24th of August.  Attempts to resolve the dispute at Conciliation failed, and a certificate of outcome was accordingly issued on the same day.  The dispute thereafter proceeded to arbitration.  By agreement between the parties, the process continued on the 21st of October 2009, 17th and 18th of December 2009.  The hearing was held at the Offices of the Department of Education, 228 Pietermaritz Steet, Pietermaritzburg, Kwa-Zulu Natal.  
[2].
Mr Mxolisi Seraphicus Zwezwe, the Applicant (hereinafter referred to as “Zwezwe”), was present and was represented by Mr BA Bruce, legal representative, whilst Mr I Pillay, from the Labour Relations Division, represented the Respondent, the Department of Education in Kwa-Zulu Natal.  

[3].
In accordance with Section 28(2) of the Constitution, every child’s bests interest are of paramount importance in every matter concerning the child.  Section 28(3) refers to a child as a person under the age of 18 years.  In the matter before me, it is common cause that the complainant was no longer a child at the time it is alleged that she has been sexually assaulted and or had a sexual relationship with the Applicant.   

ISSUE TO BE DECIDED:

[4].
Whether the dismissal of the Applicant was substantively and procedurally fair.  In the event that I find in the negative, I must decide upon an appropriate remedy.

BACKGROUND:

[5].
Zwezwe commenced his employment with the Respondent on the 12th of March 1997, and at the time of dismissal, was employed as Head of Department, Post Level 2, and executing his duties as such, at the Upper IBISI JSS at Umzimkulu.  He was earning an annual remuneration package of R165 000-00 when he was dismissed on allegations of:-


“Charge 1:


In at on or about 3 February 2008 at Umzimkulu you conducted an act of sexual assault on a learner by the name of Lungiswa Radebe, thereby contravening Section 17(1)(b) of the Employment of Educators Act as amended.


ALTERNATIVELY:


In that on or about January – February 2008 and at Umzimkulu while on duty your conduct yourself in an improper, disgraceful or unacceptable manner by having a sexual relationship with a learner by the name of Lungiswa Radebe, thereby contravening Section 18(1)(q) of the Employement of Educators Act as amended.”
[6].
A disciplinary hearing was conducted on the 1st of December 2008, continued on the 12th of March 2009 and concluded on the 13th of March 2009.  As a result, the Applicant was found guilty, and the sanction of dismissal was recommended. The dismissal came into effect on the 1st of June 2009.  

INTERLOCOTORY POINT:

[7].
At the commencement of the proceedings, the Applicant brought an application to be permitted representation by a legal practitioner.  The application was opposed by the Respondent.  

[8].
In its application, the Applicant relied on mainly on two grounds, one, the comparative abilities of the parties and, two, the complex nature of the charges with questions of law that could arise from the said charge.  It was further argued, that assault by its very nature, has certain elements that need to be satisfied in order to be proven, and the Applicant, as a layperson, was not equipped to dispose of the matter on his own.    

[9].
The Respondent opposed the said application, stating that the charge against the Applicant is one of sexual assault on a learner and or having a sexual relationship with a learner.  The nature of the charge is not complex and no questions of law would be forthcoming from either the charge, or the proceedings, as the Respondent intends calling only the complainant as a witness to attest to what transpired on the days in question, and therewith close its case.  It was argued that, the matter should be disposed of speedily and effectively, as per the mandate in the Labour Relations Act, No 66 of 1995, however, as a general norm, lawyers tend to complicate matters rather than assist the process.  

[10].
As far as the comparative abilities are concerned, it was argued that, although the Department has the resources to its availability, these individuals are labour relations practitioners, with little or no more experience than Trade Union Officials, and is therefore not necessarily in a much better position as opposed to the Applicant.

RULING ON LEGAL REPRESENTATION:

[11].
After having considered the facts and argument before me, I have decided to allow legal representation due to the following reasons:  By its very nature assault, and in this regard sexual assault, is a complex issue and it is accepted that questions of law may arise out of such a charge.  In addition to the afore-mentioned, I am also mindful of the fact that Mr Pillay, who is representing the Respondent, is well equipped and experienced in these proceedings, and in that sense that it may be unfair to expect of Mr Zwezwe to dispose of this matter on his own, without the assistance of a legal practitioner.  

[12]. The matter was adjourned and by agreement set down for continuation on the 21st and 22nd of October 2009.  Before the proceedings could commence, on the 21st of October 2009, the Respondent advised, both the ELRC and the Applicant, of a problem that they encountered with the attendance of its main, and only witness.  The Applicant indicated that they were not amenable to a proposal to postpone, and the matter proceeded on the 21st of October 2009 for argument.

[13]. The basis for the application made by the Respondent was that, when they consulted with the parents of the complainant, it was discovered that the she would be in the midst of writing her grade 12 exams.  The parents stated that although they have not lost interest in continuing with the matter, that testifying during this time, may have a negative impact on the exams of the complainant.  

[14].
The Applicant opposed the said application stating that the witnesses of the Respondent appears to dominate the proceedings as the matter had to stand down on a previous occasion as well in order to secure her presence, who, at that time did not want to travel to Pietermaritzburg, where the arbitration was held.  The date of the 21st of October 2009 was agreed upon between the parties, and the parents to the complainant / witness has no influence in this process as the witness is no longer a minor.  The Applicant had been placed on suspension as from the 25th of October 2008 and as from that day onwards had not been able to continue with his life.  A positive consideration in this application would only frustrate and delay the process unnecessary.  

RULING ON POSTPONEMENT:

[15].
Having considered the submissions before me, I have decided to grant the application for the following reasons:-

[16].
There is no evidence before me that suggests that the Respondent had any male fide intentions When making this application.  In fact, the correctness of the submission that the learner was about to commence with her grade 12 exams, was not disputed by the Applicant.  As the Respondent indicated that the intention to pursue this matter, and a bona fide explanation exists for such application, it would be only fair to consider the application favorably in order to afford the Respondent the opportunity to discharge the onus vested upon them in proving the fairness of the dismissal.

[17].
It is evident, from the facts before me, that, both parties will suffer prejudice in the event of an adverse finding against them.  In this regard I have considered alternative options to remedy or minimize the prejudice to be caused and accordingly suggested the 17th and 18th of December 2009 as continuation dates for the hearing with the provision of reserving an order for costs.

SURVEY OF EVIDENCE AND ARGUMENT:

[18]. I do not intend to deal with every aspect of the evidence of each witness and will only record the part of the evidence that I deem necessary for purposes of this determination.  I will deal with the evidence of all the witnesses in the same manner.

Respondent’s version:

[19].
Ms Lungiswa Radebe 

[20].
The first time that she met the Applicant, was late in December, 2007.  At that time, she was 18 years of age, and was in Grade 10, attending school at the Clydesdale Senior Secondary School.  She met the Applicant at a sports field in Umzimkulu, where she was visiting.  

[21].
The Applicant approached her on this day, and informed her of his love for her.  Although he was not known to her before this day, he explained himself to her and informed her that he had seen he before, wearing a Clydesdale school uniform, and also when she was in traditional attire.  She gave her cellular number to him.

[22].
Pursuant to this day, they met again at Redman’s House in Umzinkulu in White City.  This meeting was at the instance of the Applicant, whereas she received a telephone call from him, inviting her to meet him.  This was during January 2008, whilst she was in grade 11.  Upon her arrival, he greeted her and asked her to take a ride with him in his vehicle.  They went to his house, and there she took a seat in a chair, he was sitting on his bed.  They were discussing issues in the general, and talked about things such as daily experiences.  

[23].
The Applicant then, despite having being pushed away and being told the discomfort his actions brought to her, kissed her.  He said “come and let me kiss you baby”.   Besides kissing her, he also indicated that he wanted to sleep with her.  As he wanted to make love with her, she informed him of the virginity testing that she was undergoing.  He responded by saying that he would teach her to have sex by not entering her.  In reply she indicated to him that she was not interested in his proposals.  Despite her wishes, he persisted in his quest.

[24].
After this incident, they met again and that was on the 3rd of February 2008.  This meeting was once more at the instance of the Applicant, as he phoned her and arranged for them to meet.  They met again at the Redman House in Umzinkulu, and he asked her to get into his vehicle.  At first she refused, but upon persuasion at the behest of the Applicant, she gave in and he then took her back to his house.  

[25].
Whilst at his house, he asked her to accompany him, but when she did not adhere to his suggestion, he approached her, lifted her, and placed her on his bed.  He wanted to kiss her, and at first she refused, but he initiated his persuasion technique again and got her to co-operate.  He wanted to teach her to make love to him, and stated that he would teach her to do that without “entering” her.  He also wanted to know whether, during the earlier virginity testifying, it was discovered that she had already made love with a man, and whether the testing was done the day before.  She did not give him an answer to his question.

[26]. He persuaded her to take her panties off, entered her and made love to her, she tried to push him away, but was only successful after a few attempts had failed.  He then assured her that there was no need to be concerned as she would not be discovered during the virginity testing to be held on the 15th of March 2008, as she would be fine by that time.  He gave her water to bath in, and then took her home.  

[27].
She was adamant the he was aware that she was a learner, and that he was aware of this fact even before he introduced himself to her, as he informed her that he had seen her before in a school uniform.  In addition, he also took her to school on the 14th of February 2008.  On this day he took her to the stop where they usually alight from their transport to go to school.  Both of them were at that time on their way to school.  This was a spur of the moment co-incidental meeting, and not at the initiation of the Applicant.

[28].
After this date she never saw him again.  She described their relationship as being “lovers”.  She explained that her complaint came as a result of the fact that these things being done to her by the Applicant, were new to her.  She was expecting a mere love relationship, and did not want to have a sexual relationship with the Applicant.  She wanted to be a lover to him but not have a sexual relationship with him.

[29].
He never told her that he did not want her as a girlfriend, to the contrary, he was the one that was pursuing her to have this relationship with him.

[30].
Under cross-examination she was adamant that they met during December 2007 and not in January 2008 as alleged by the Applicant.  She explained that he even phoned her during the holidays in December 2007 and this was after they had met a few days before.

[31].
She denied vehemently having a boyfriend, or even informing the Applicant that she had a boyfriend.  She also denied being aware of any extortion attempt, allegedly to have been made by her mother, whereas the Applicant was told if he paid the sum of R10 000-00 that this hearing would go away.  She explained that she could not inform her friend Acona of what was happening to her, immediately when she called, as she was too busy trying to push the Applicant off her, but she did confide in her subsequently.  

[32].
She was adamant that the Applicant took her to school on the 14th of February 2009, and by this time he was definitely aware that she was still in school.  

[33].
Under re-examination she affirmed that she visited the Applicant’s house 3 or 4 times.  During these visits the Applicant made two attempts at sleeping with her.  On the first occasion he tried but was not successful, on the latter occasion, during February 2008 he was however successful. 

Applicant’s version:

[34].
Seraphicus Mxolisi Zwezwe

[35].
Prior to his dismissal, he was employed as an Educator at Upper IBISI, as the Head of Department (HOD) for humanities.  He had been an educator for 12 years, and of those years he occupied the position of HOD for 7 years.  He was presently 38 years of age and was not employed.

[36]. He first met the complainant in January 2008.  It must have been after the 16th of January 2008, after the schools had re-opened, as he usually goes home which is located in the rural areas.  By the time that he had met the complainant, he had already returned from home.  The complainant must have been mistaken when she said that they met in December 2007.  He further explained that he could not have attempted to contact her during December 2007, as there is no reception at his home because of rural area it is situation in.  

[37].
When he met the complainant, he was driving from the town of Umzimkulu, to his house, and she was walking next to the road.  He stopped next to her and initiated a discussion.  She gave him her cellular number upon his request, and from her actions he could gather that she considered his advance in a positive light. 

[38].
Prior to this incident he had seen her before, it was a Saturday morning.  She was part of a group of young girls who were wearing traditional maiden clothing.  He could however not speak to her on that day.  Subsequent to that day, he met her again on Saturday, the 26th of January 2008, it was midmorning, and he was in town doing some shopping.  He called her on her cellular phone, and asked if they could meet.  She replied that she was on her way to White City, where he then caught up with her.  She was in the company of her friend, Acona.  

[39].
They both got into the car with him and as they reached a certain set of houses, they showed him where Radebe was living.  Acona alighted at that point in time and he asked whether the complainant could stay behind as he wanted to spend some time alone with her.  She indicated that she does not feel comfortable sitting and talking in the car where someone could see them and inform her parents accordingly.  He then suggested that they go back to his place.  

[40].
His home is in White City location.  It is part of a single story of flats, situated on a fenced in yard, with one big house on it.  All the other flats are also occupied by tenants.

[41].
Arriving at his home, she took a seat on his bed, whilst he was still doing some household chores.  In between these chores, he would sit next to her on the bed, and they would continue with their discussion.  They discussed things such as the traditional clothing that he had seen her wear before, and she informed him that they were going to Clydesdale Hall where they were undergoing virginity testing.  They spoke about some of the colored girls in whose company she was, and to whom it is not custom to attend these virginity tests.

[42].
As for the time that she spend at his place, he explained that the visit lasted for approximately 10 minutes before her phone rang, and she asked to be taken back as her friend Acona, wanted to speak to her.  He then dropped her close to Redmans’ house and returned to his flat.

[43]. He denied having had to persuade her to go to his house, but explained that he merely suggested that as she felt uncomfortable to sit in his car near to her house, that they could go to his house, and she agreed.  He then asked if he could kiss her, and she agreed by extending her neck to him.

[44]. He denied ever saying “come let me kiss you baby”.  She agreed to his request, without having to be persuaded.  He denied ever saying to her that he would teach her to have sex with him without penetrating her. The discussion of having sexual intercourse or any act of having sex with her, had never transpired between them.

[45]. The 26th of January 2008 was a Saturday, and he was doing his washing.  On this occasion she was wearing a pair of jeans, he could unfortunately not recall what she wore with that.

[46]. He did not see her again on that day.  The second occasion that they met, was on the 3rd of February 2008, this was a Sunday.  On that day she called him in the afternoon, it was around 16:00.  She informed him that she missed him, and he asked whether he could come and fetch her.  He collected her from Redmans’s place again.  

[47]. Earlier that day, on the 3rd of February 2009, his five year old son had visited him and upon his departure, he collected the complainant and brought her back to his house.  She sat on a chair next to the door, as he was busy cleaning the house where his son had made a mess.  In the process he came across a packet of simba chips and gave it to the complainant.  He informed her that the chips were from his son who had left it there after he had visited him earlier during the day.  

[48]. He also explained that he does not have a relationship with the mother of his child any longer, and asked her whether she was in a relationship with someone.  She informed him about her boyfriend, who she stated, was studying at the University of Transkei.

[49]. He then also asked her where she was when she phoned him on the 2nd of February 2008, and she replied that she was undergoing virginity testing.  He explained that it was impossible for him to fetch her the night before, as he was parked in by some of his fellow tenants.

[50]. On the second occasion she visited him, her phone rang, and he gathered that it was her friend, Acona who wanted to see her immediately.  She made no attempt to leave until her phone rang again for the second time, it was Acona again.  On the third occasion, she said that her friend was angry as she was of the view that the complainant had spent more time with the Applicant than with her.  He then took her back to Redmans.  There was no sexual activity that occurred on that day between them.

[51].
On that day, the 3rd of February 2008, he did not kiss her, nor did he ask to teach her how to make love without entering her.  He also did not ask whether she was discovered by the virginity testing.  

[52].
The second occasion that she visited him, lasted also approximately 10 minutes.  This fact stands out to him for he had sent her an SMS the following week, wherein he explained to her that he had a problem with the fact that she had said that she have loved him, but could not even spent 10 minutes with him without her friend calling her.

[53].
As for this day too, no sexual activity occurred, nor was there even an attempt of having any conduct of a sexual nature with the complainant.  The incident as she described it had never happened, and there was no further discussion about future virginity inspections.  He testified that he had never before attended such a testing, and is therefore not familiar with the practice.  He also disputed giving the complainant water to bath in.

[54].
The discussion between them never got to the topic of what each of them were doing for a living.  He was not aware, before the 14th of February 2008, that the complainant was a learner.  He only learned of this fact on this day, which was a Friday.  On the day in question, he was driving past town, on his way to work when he saw the complainant.  He slowed down to offer her a lift, but she refused saying that she was going to the hiking spot.  She then informed him that she was still attending school.  After learning of this fact he drove off and went to school.

[55].
After this day, she never visited him again.  The relationship between them was a love relationship, nothing more.  He categorized the relationship as such because the complainant allowed him to kiss her and when he sent her a SMS she did not object to the suggestion that she was in love with him.  

[56]. He referred in his evidence to the document on Page 1 of Annexure “A”, which, as he explained is a letter authored by himself, and whereas he complained about the conduct of Mr Xaba, who is a circuit manager.  This letter was written to air his concern about the conduct of Mr Xaba who was taking sides and was using his influence to obtain money for the Radebe family.  

[57]. He referred to the incident that occurred on Friday, the 9th of May 2008, where he saw Xaba in company of two women, one was the mother of the complainant, one Xolisa Radebe.  Mr Xaba called him and asked him a few questions.  This enquiry took about 15 or 20 minutes.  The mother to the complainant demanded damages as she alleged that her daughter had been deflowered by him.  The demand, at this stage, had already served before the traditional headman.  He then admitted to having a love relationship with the complainant, and was told that if he was willing to pay the R10 000-00 that there will be no hearing.  Xaba also informed him that if this incident led to dismissal, that, his accrued pension would be handed to the Radebe family, in accordance with the civil claim to be instituted against him, by them.  Xaba suggested they reach an agreement, which he termed a secrecy agreement.  

[58].
Upon receiving all this information he indicated that he wished to discuss the proposal with his family.  After consultation, he, upon the advise received from his family, decided not to enter into any agreement, as he was cautioned that if he accepted the offer of Xaba, that he will be accepting liability and would then have to pay the full amount of liability in terms of customary practice.

[59]. He also alluded to the letter on page 3 of Annexure “A” which was written in response to this suggestion of Xaba.  Contained in Pages 4 and 5 of Annexure “A” is a letter authored by his then principal, Mr  Mavuma.  On the day in question Mavuma informed him that Xaba asked him to write a letter, wherein he should indicate that he was aware of a complaint raised against the Applicant from the Radebe family.  The Principal showed him this letter, and explained that Xaba was at that stage in company of the complainant’s mother.  The realization then dawned upon him that Xaba was taking sides, he was not trying to help him, but was trying to get money out of him to the benefit of the Radebe family.

[60].
Then, on the 11th of November 2008, he received a letter of suspension, together with a notice to attend a disciplinary hearing.  On the 13th of April 2008, a day after the court case of the headman, he received a phone call from the younger sister of the mother to the complainant.  She asked to see him, they met in town and she then informed him that the Xolisa (the mother) of the complainant was not her biological mother, but that her biological mother was working somewhere in Guateng.  She was concerned about this allegation against him, and said that if he was to be reported to the Department of Education that he would be dismissed and if this was to happen, that they would not receive any compensation which would bring upon the family shame.  

[61]. She said she was told that he was willing to enter into negotiations.  He admitted to his desire to pay damages to avoid any disciplinary action, but indicated that he was not willing to admit liability.  They then arranged for a meeting between his representatives and the complainant’s representatives.  Xoliswa Radebe (the aunt of the complainant) said that she was against the meeting and if he did not deposited the R10 000-00 into her account, she will report the matter.  He could not see his way open in accepting liability for something he is not guilty of, and after discussions with his mother, and upon her advised, decided that he will not be acceding to such liability.  The difference in opinions from the Radebe family, led to his distrust in them and Xoliswa then indicated that she was tired of him and was going to report the matter to the Department the next day.  

[62].
The complainant is aware of the issue around the R10 000-00 as this was the very reason for the issue to be thrown out by court of the chief.  The Headman said that the matter was too complicated for him, and he then referred it to the court of the Chief.  The negotiations with Nonzonkwasi (the sister to Xolisa), occurred whilst the matter was referred from the court of the Headman to the court of the Chief.  The complainant was at the court of the Chief when the question of what the R10 000-00 was for, was directed at him.

[63].
He submitted on both, the 26th of January 2008, which was a Saturday, and on the 3rd of February 2008, which was a Sunday, he was not on duty.  He also explained that the complainant was not a learner at the school where he was teaching.  This charge in the alternative, can therefore not be correct, as he was not on duty, and further he does not concede to the notion that he conducted himself in a manner construed as to having a sexual relationship with a learner by the name of Lungiswa.  

[64]. Insofar as the procedural fairness is concerned, he testified that he became aware of his dismissal, on Monday, the 15th of June 2009, when he realized that his salary had not been paid into his bank account.  He called the salary section at Head Office, and spoke to one, Ms Mohammed, who then informed him that, according to her records, he had been dismissed with effect from the 30th of May 2009.  Subsequently he asked her to send him a copy of the dismissal letter (dated the 2nd of June 2009), but she transferred him to the personnel department instead.  After several attempts at calling Mr Prinsloo, whom he was referred to, failed, he approached Ms Mazibuko, the representative of the Respondent.  This too proved fruitless and he was referred back to Mr Prinsloo.  On the 17th of June 2009, he personally attended to the Head Office and found Mr Prinsloo.  Prinsloo then gave him a copy of the dismissal letter (Page 30 of Annexure “A”).  Prinsloo indicated that he had posted this letter to him, but from the letter, he noticed that the letter made reference to some strange address which was not his, nor was it the address of his previous school.  
[65].
The Department did not give him an opportunity to appeal to the MEC, although it was his desire to do so.  He was of the opinion, that, if afforded the opportunity to appeal, that he would be re-instated, as someone in the MEC’s office could have come to a different conclusion than what the chairperson had come to.  

[66].
Under cross-examination he admitted to being aware of the rule that an educator should not have a relationship, with a learner, albeit of a sexual nature, but remained adamant that he was not aware that the complainant was a learner, at the time that he initiated a love relationship with her.

ANALYSIS OF EVIDENCE AND ARGUMENT:

[67].
I have to determine, on a balance of probabilities, whether the Respondent dismissed the Applicant, Mr Zwezwe fairly, both substantively and procedurally.

[68]. The evidence of the Respondent suggests that the Applicant sexually assaulted the complainant, and or conducted himself in an improper manner by having a sexual relationship with a learner whilst on duty.    

[69]. The crux of the Applicant’s defence is that, although he had a love relationship with the complainant,
that he never had a sexual relationship with her, and further that at the time that he initiated this relationship, he was not aware that she was a learner.  Insofar as the procedural fairness of his dismissal is concerned, he argued that he was never afforded the opportunity to appeal against the finding of the chairperson.  He learned of his dismissal when his salary was not paid into his bank account during June 2009.  Upon enquiries, he was told informed that he had already been dismissed on the 30th of May 2009.  

[70]. Having considered the facts before me, I am mindful of the fact that determination of this matter hinders on the credibility of the witnesses’ respective testimonies.  It is however of significance to this matter to mention that this alleged incident occurred some time ago, according to the evidence of the Respondent, between January and February 2008.  

[71]. It was further borne in mind that the matter is heard “de novo” in arbitration.   It was noted that the findings of the Chairperson during the disciplinary hearing was challenged during the proceedings by the Applicant party.   

[72]. In this particular case the existence of a dismissal was not in dispute and therefore the onus rested with the Respondent to show, on a balance of probabilities that the dismissal was substantively and procedurally fair.

[73]. It is trite that sexual offences in the workplace are viewed in a serious light because of its very nature, that from an inherent perspective dents the trust relationship between Employer and Employee. 

Should it be found that the Applicant indeed conducted himself in the manner alleged by the 

complainant, the weight of the said offence would be aggravated by the fact that he was in a position of trust, ie. an educator, and the complaint was in the vulnerable position of being a learner.  

[74].
It was common cause between the parties that the Conduct expected of an educator in relation to a learner is enshrined in Section 3 of the South African Council of Educators Act 31 of 2000:-


“3.
An educator:

3.3
strives to enable learners to develop a set of values consistent with the fundamental rights contained in the Constitution of South Africa;

3.5
avoids any form of humiliation, and refrains from any form of abuse, physical or phychological;


3.6
refrains from improper physical contact with learners;


3.8
refrains from any form of sexual harassment (physical or otherwise) of learners;


3.9
refrains from any form of sexual relationship with learners at a school;


3.10
uses appropriate language and behavior in his or her interaction with learners, and acts
 

in such a way as to elicit respect from the learners;


3.12
does not abuse the position he or she holds for financial, political or personal gain.”

[75].
The evidence of the Respondent was presented through the testimony of Ms Radebe, whom at the time of this alleged incident was a major.  According to Radebe’s testimony, the Applicant attempted to kiss her, made sexual advances at her and ultimately penetrated her without her consent.  She testified that according to her they were lovers but that her opinion of being lovers did not include any act of a sexual nature.  The Applicant, despite being fully informed as to the discomfort that his actions was causing to her, and despite all her effort to push him of her, proceeded to take advantage of her in a sexual manner.

[76].
This was denied by the Applicant, although conceding to having had a love relationship with the complainant.  He denied that the relationship included any sexual advances or acts.  According to him, he took a liking in the complainant and initiated a relationship with her.  The perception created by the complainant in turn, was one of appreciation of his efforts.  At no stage did she indicate to him that she did not want to be part of the relationship.  Although they were in a relationship, no sexual acts were performed during the two occasions that the complainant was in his presence and at his home.   

[77]. I agree with the representative of the Respondent, in that this matter would ultimately turn on the evidence of the two witnesses, and the credibility of their respective testimonies.  Although I have noticed some minor inconsistencies in the version of the complainant, I am nevertheless of the opinion that her evidence was credible and reliable, and would therefore not disregard her evidence as a whole as being unreliable and or false.

[78].
Ms Radebe, as a witness, came across as a young female, who found herself in the unfortunate situation of having being exposed to sexual advances being made by someone she liked and, as she testified, would have preferred to have a relationship with.  In her testimony she explained that they were “lovers”, but from further circumspection of her evidence, it became apparent that she was not fully appreciative of the true meaning of the term.  According to her explanation of what her expectations of the relationship was, it became abundantly clear that sexual acts were not part of her repertoire at that stage.  

[79].
She was heavily criticized for not raising alarm when “these things” were done to her and that she did not want.  But if one has careful regard to what she was saying, it is evident that she must have been attracted to the Applicant, and although she did not want to become sexually involved with him, was looking for something special between them.  Having regard to the fact that the complainant was still at school at that stage, although already 18 years of age, I am of the view that the Applicant took advantage of the situation, and that he overstepped the trust that the complainant placed in him.   I am not convinced that one could have expected more of the complainant under these circumstances.  The fact that she didn’t raise alarm, is in my opinion not substantial, nor is it sufficient to conclude, that what she had explained, had in fact not transpired.

[80]. The complainant was further exposed to lengthy cross examination as to why she returned to the Applicant’s place of residence if she had full knowledge of what the Applicant’s apparent motives were, and according to what transpired the first time that she had visited him.  Despite this accusatorial nature of the proceedings, the complainant nevertheless impressed me as a witness.  She answered questions directly and with an acceptable degree of confidence that one would expect from a female of such maturity.

[81].
The Applicant tried to convince me that the reason for the complainant bringing these accusations against him, is that her family was trying to extort R10 000-00 from him.  Radebe denied any such knowledge.  Zwezwe referred me in his evidence to several letters, authored by himself, wherein he raised his concerns insofar as the conduct of Xaba was during these negotiations.  This evidence remained unchallenged by the Respondent.  There can accordingly be little or no dispute about the manner in which the Applicant perceived the manner in which Xaba handled the matter.  And in turn that would imply that the Applicant had been in discussion with the Redebe family, regarding the deflowering of the complainant.  These perceptions are however subjective, and needs to be evaluated taken the full circumspect of the context into account, to determine whether the matter before me came about as an act of revenge, or whether there is substance to these allegations made by the complainant.

[82].
If I were to accept this theory from the Applicant, then I am faced with the burning question of what would the complainant, and or her family, stand to gain from reporting the matter to the Department of Education, apart from possibly revenge.  By reporting the matter to the Respondent, the opposite outcome would be achieved, as the Applicant, as in this instance was dismissed, and with that the possibility of payment would demise drastically, if not suffer total extinction.  Apart from this fact, the complainant would have to put herself through the process of arbitration to prove the allegations.  Having found the complainant a credible witness, I am all but convinced that the allegations raised against the Applicant is nothing more than a plea for revenge.  

[83]. The next step in this enquiry would be to determine whether the Respondent succeeded in proving the charges against the Applicant.  

[84].
John Grogon in Workplace Law, Seventh Edition, Page 158 observed and quoted the court in the judgment in Van Zyl v Duvha Opencast Services (Edms) Bpk (1998) 9 ILJ 905 (IC) where the court held that the circumstances of an assault must be fully considered.  Grogan then comments as follows:  
“Assault is defined as the unlawful and intentional application of force to a person, or a threat that such force will be applied.”    

[85].
Snyman CR in Criminal Law 4th Edition, (2003), on Page 430, defined assault as follows: 

“unlawfully and intentionally applying force, directly or indirectly, to the person of another or, inspiring a belief in another person that force is immediately to be applied to her.”   

[86]. In the matter before me the allegation of against the Applicant refers to a specific kind of assault, namely sexual assault.  The evidence of Radebe was that the Applicant, without her consent, penetrated her.  Her evidence was further that she made several attempts at “pushing” him off but was only successful after several attempts.  As I have already found the complainant to be a credible witness, with no reason to misrepresent the facts to this forum, I am of the view that her description of what transpired, constitutes sexual assault.  It therefore follows, that the Respondent successfully defended its decision to dismiss the Applicant, and the dismissal is accordingly found to be substantively fair.

[87].
Insofar as the challenge raised by the Applicant that he was not aware that Ms Radebe was still a learner as she was not part of the same school where he was an educator.  The probabilities do not favour the Applicant in this regard.  On his own version he conceded to having seen the complainant in traditional attire, something that he explained “young” girls take part in.  Being an educator and being fully informed as to the prohibition of having relationships with learners, I would have expected the Applicant to be more vigilant in this area, making sure that she was not that young and in school that could cause him to misconduct himself.   

[88].
Even by just having regard at the complainant’s physical appearance, she comes across as a young female, and by mere reference to the occupation of the Applicant, he should have taken the necessary care in ensuring that he does not find himself in breach of his code of conduct as an educator.  The evidence of the complainant was that the Applicant had seen her before, not only in traditional attire, but also in her school clothes.  After careful consideration of the facts before me, I am of the opinion that the probabilities does not favour the version of the Applicant in this regard.  

[89].
In considering the appropriateness of the sanction, I had regard to the decision of the Constitutional Court in Sidumo v Rustenburg Platinum Mines Ltd (2007) 28 ILJ 2405 (CC), wherein the decision of whether or not dismissal was an appropriate sanction for the contravention of the rule or standard, is conceptualized in an evaluation on the basis of whether or not the Employer’s decision to dismiss the Employee was fair.  In reaching this conclusion, consideration aught to be given to the position and interests of both the Employer and Employee in order to make a balanced and equitable assessment.  

[90].
In an earlier dictum of Conradie JA in De Beers Consolidated Mines Ltd v Commission for Conciliation, Mediation and Arbitration and others (2000) 21 ILJ 1051 (LAC) at par. 22 a similar approach was also followed when the court pronounced that -: 

“A dismissal is not an expression of moral outrage; much less is it an act of vengeance. It is, or should be, a sensible operational response to risk management in the particular enterprise. That is why supermarket shelf packers who steal small items are routinely dismissed. Their dismissal has little to do with society’s moral opprobrium of a minor theft; it has everything to do with the operational requirements of the employer’s enterprise.”

[91]. Having considered all the fact before me, including but not limited to, the gravity of the offence, the 
position of trust the Applicant was employed in, the years of service of the Applicant I am of the opinion that the sanction of dismissal is fair in the circumstance.

[92]. In turning to the procedural fairness of this dispute, I had regard to the undisputed evidence of the Applicant, in that he learned of his dismissal, upon realizing that his salary had not been paid into his bank account.  Upon enquiries he was informed that his dismissal came into effect on the 30th of May 2009.  He then visited the Head Office of the Respondent, on the 17th of June 2009, and was then served with a dismissal letter dated the 2nd of June 2009.  Perusal of the letter, provided him with the proof that an incorrect address was affixed to the letter by the Respondent.  

[93]. Schedule 8 of the Code of Good Practice does not create any obligation on Employers to conduct an internal appeal hearing before implementing a sanction of dismissal (See Media Workers Association of SA on behalf of Ngqula and Vodacom (Pty) Ltd (2006) 27 ILJ 1764 (CCMA)).  It has however been held in Viljoen and Trentyre (Pty) Ltd (2004) 25 ILJ 387 (BCA), that whereas the disciplinary code of an Employer makes provision for an appeal hearing, that such right cannot be withheld from an Employee.  

[94]. It is common cause that upon learning of his dismissal, that the Applicant referred the matter to the ELRC for determination.  Despite the fact that, the onus of proof rests with the Respondent, to proof the fairness of the dismissal, no evidence was placed before me for consideration.  In this regard I would have thought of importance was the disciplinary code and procedure.  In the absence of any proof in this regard, I have to conclude that the dismissal was procedurally unfair.  

[95]. According to the provisions of the Act, the Applicant would accordingly be entitled to compensation, and in arriving at a just and equitable amount to award as compensation, I have taken into account the position of the Applicant, the length of service, the fact that the Applicant committed an act of sexual assault on a learner, as well as the fact that the Applicant had all reason to believe that, despite the real possibility of being found guilty by a chairperson, that he would have been afforded the opportunity to appeal against the decision.  In the circumstances, I am of the view that 2 months compensation would be just and equitable in the circumstances.

AWARD:

[96].
In the light of the above, I find that the dismissal of the Applicant, to have be substantively fair and procedurally unfair.  

[97].  The Respondent, The Department of Education Kwa-Zulu Natal is ordered to pay in compensation to the Applicant, the amount equal to 2 months remuneration calculated at R25 384-62 (R165 000-00 per annum ÷13 x 2 months);
[98].  The Respondent, is ordered to pay the amount mentioned in par. 97 within two weeks of receipt of this award, failing which the Employee may elect to invoke the provisions of Section 143 to enforce this award.  

[99]. Interest will accrue on the compensatory amount from the date payment becomes due, as mentioned in paragraph 98 supra, and in accordance with Section 143(2) of The Act;

[100].   No order as to costs is made
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DETAILS OF HEARING AND REPRESENTATION:

[1].
The matter was referred to the ELRC in terms Section 186(1)(b) of The Labour Relations Act, No. 66 of 1995 (hereinafter referred to as “The Act”) on allegation of unfair dismissal of Applicant.  The Arbitration was scheduled for the 11th and 12th of October 2010 and was held at the Offices of the Department of Education, in Empangeni.  

BACKGROUND:

[2].
The Arbitration proceeded and after both Respondent and Applicant closed its respective cases, the opportunity was extended to the parties to submit written heads of argument by no later than the 19th of October 2010.  The reason for said indulgence is because the Applicant’s representative abandoned the case at the last minute and he had to secure the presence of another representative to continue with the matter.

[3].
Award to follow on or before the 2nd of November 2010.

DIRECTIVE / DETERMINATION/ OUTCOME:

[4].
Kindly await award on or before the 2nd of November 2010.  
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DETAILS OF HEARING AND REPRESENTATION:

[1].
The dispute was referred to the Education Labour Relations Council (hereinafter referred to as the “ELRC”) in terms of Section 191(5)(a) of the Labour Relations Act, No. 66 of 1995 (hereinafter referred to as “The Act”).  The matter was scheduled for Arbitration on the 14th of May2010, 21st of May 2010 and finalized on the 12th of July 2010.  The hearing was held at the Offices of the Department of Education, 228 Pietermaritz Steet, Pietermaritzburg, Kwa-Zulu Natal.  
[2].
Mr Zulu, the Applicant (hereinafter referred to as “Zulu”), was present and was represented by Mr A Bhagothidin, Trade Union Official from SADTU, whilst Mr I Pillay, from the Labour Relations Division, represented the Respondent, the Department of Education in Kwa-Zulu Natal.  Since it was agreed that written heads of argument will be submitted by both parties on the 16th of July 2010, both ensured that a copy therefore was served on the ELRC by the time agreed upon.  

[3].
In accordance with Section 28(2) of the Constitution, every child’s best interest is of paramount importance in every matter concerning the child.  Section 28(3) refers to a child as a person under the age of 18 years.  In the matter before me, it is common cause that the complainant/learner was no longer a child at the time it is alleged that she has been sexually assaulted and or had a sexual relationship with the Applicant.  The request was nevertheless made to afford the learner the assistance of an intermediary, which request was not opposed, and accordingly her identify for purposes of this award was also not disclosed.  Any future reference in this award to this learner would be made via the alias, Learner “A”.  

ISSUE TO BE DECIDED:

[4].
Whether the dismissal of the Applicant was substantively fair.  In the event that I find in the negative, I must decide upon an appropriate remedy.

BACKGROUND:

[5].
Zulu commenced his employment with the Respondent on the 16th of May 1992, and at the time of dismissal, was employed as an Educator Level 1, and executing his duties as such, at the Mlozana Junior Secondary School under the former Pietermaritzburg Region.  He was dismissed on allegations of:-


“In that on the 24th of August 2006, and at or near Stralhoek Forest, you committed an act of misconduct in that you sexually assaulted “Learner A” (name of minor protected) a learner in your school, thereby contravening Section 17(1)(b) of the Act.”

[6].
A disciplinary hearing was conducted and as a result the Chairperson of the hearing found the Applicant guilty, and recommended the sanction of dismissal should be imposed.   The dismissal came into effect during November 2009.  

SURVEY OF EVIDENCE AND ARGUMENT:

[7].
I do not intend to deal with every aspect of the evidence of each witness and will only record the part of the evidence that I deem necessary for purposes of this determination.  I will deal with the evidence of each witness in the same manner.

Respondent’s version:

[8]. 
Leaner “A” (The complainant / minor) testified that:-  

[9].
She was a learner at Mlozana Junior Secondary School during 2006.  During that year she was 14 years of age and in Grade 8.  She did not complete the year as she was raped during that year by the Applicant, Mr Zulu, who was also her English Teacher.

[10].
The witness testified that the relationship between herself and the Applicant during this year was initially good, but as the year progressed, it changed substantially.  

[11].
Since the Applicant’s place of residence was in the same vicinity as where she resided, he would, on occasion, extend the offer to her, to take her home.  It was on one of these occasions that the Applicant, after all other passengers had disembarked, enquired about her age and whether she had a phone.  She was taken aback by this question and asked for the purpose of posing this question.  The Applicant replied that he wanted to call her.  Since she did not feel comfortable with the Applicant’s questions and remarks, she immediately got out of the car.

[12].
The next day at school, she was handed a note by one of her friends.  Although it was not very clear from the note, it appeared as if the author of the note was “proposing love to her”.  When she asked her friend who had authored the note, the friend initially refused to answer, replying that she knew who it was from.  It was only later during the day that the friend informed her that the Applicant was the author.

[13].
Since the issue with the Applicant bothered her, she decided to report the matter to Mr Bongo.  At first she could not relate to him what had troubled her, but later during the day she managed to confide in him.  He indicated that he would speak to the Applicant.  The incident with the Applicant made her feel uncomfortable, as she was constantly wondering who might know what had happened.  

[14].
Later during the day the Applicant stood in the door of a classroom and when she tried to pass, he kept on moving in front of her, hindering her exit.  That afternoon on her way home, the Applicant again in the company of Mr Bongo, offered her a lift home.  She was with a friend and both accepted.  She was once more the last to be dropped off, and when that happened the Applicant asked to borough her English notes.  She explained that she was still busy with them, but would have them ready by Saturday.  On Saturday, she took the notes to the Applicant and as she was leaving he asked her whether she could still remember what he had written to her in the note.  That made her very uncomfortable.

[15].
On Monday she returned to school and did not say anything about what had transpired.  On the 24th of August 2006, at approximately 16:30 in the afternoon, whilst watching television, she heard a car outside.  Her aunt was not at home at that point in time.  As she peaked through the window, she saw a silver vehicle outside.  She decided to go outside since her uncle also drives a silver vehicle.  She however realized that it was not her uncle but the Applicant.  He said to her that he wanted to discuss something with her, but as it was raining she should get in the car.

[16].
She respected him so she got in and as soon as she did, he took off.  When she asked him where they were going, he replied to town.  She protested saying that she must first inform her parents.  The Applicant progressed in the direction of Umzimkulu and then took a turn off into the forest.  He did not go very deep into the forest, before he stopped and got in the back seat with her.  She was wearing a jacket, a T-shirt and a skirt.  He was trying to take down the zip of her jacket and she kept on asking him what he was doing.  He got out of the car and stood outside, smoking.  She was terrified.  

[17].
When he returned, he took her skirt and panty down before unzipping his pants.  She was terrified and crying.  Although she begged him to let her go he just proceeded.  Whilst she was crying he put his hand over her mouth in order for no-one to hear her screams.  She couldn’t move as he made her lay down.  He then penetrated her with his penis, which caused her severe pain.  During this whole period she was very scared.  Whilst he was still on top of her, he took his phone out, looked at it without saying anything.  He then got of her, back in the front seat and drove off.  Once back at her home, he told her to get out.  

[18].
  She was very upset and went straight to her room where she stayed the rest of the evening.  Her aunt was not at home but went on a school camp as she teaches at the same school as the Applicant.  Her uncle works in Durban and usually returns late at night.

[19].
She was in pain the next morning and was bleeding.  She decided to confide in their neighbor and when asked who had done this to her she informed her that it was the Applicant.  The neighbor knows the Applicant as he is a Counselor in the area, and is well known by most.  

[20].
She was feeling ill and was staying at home.  Fear also still griped her until she confided in a friend at school.  On the Monday afternoon she had a fight with some other learners, and after school, decided to go to town.  She confided in yet another friend of her aunt, who then phoned her uncle.  Her uncle immediately came home and she relayed the events to both of them before opening a case against the Applicant.  

[21].
Approximately a month after she fell ill and consulted a doctor, whom at first could not make a diagnoses, she was diagnosed with being pregnant in the fallopian tubes.   In addition to the pain that she experienced she was also diagnosed with post traumatic stress.  This was a most difficult time for her, and she could not stand going back to her place of residence.  As a result she ran away from home.  When she was found by the Police she was taken to a psychiatric hospital.  It was said that she was very sick and suicidal.  Because of what had happened she made several attempts at actually committing suicide, and she cold think of nothing else but to be dead.

[22].
After spending some more time, in yet another psychiatric hospital, she was discharged and allowed to go home.  Being home was just unbearable and she ran away again.  After being found by the Police she was first taken to a place of safety before being taken to Weskoppies.  

[23].
Subsequently she was told to return to Durban, which was very difficult for her.  She was then placed in a place of safety but when she turned 17 she was told that she now had to be moved because of her mature age.  

[24].
For the past 4 years she has never returned to school, despite being a top student before the 24th of August 2009, and the incident left her scared to even go to the shop alone.  As a result of the incident she also does not socialize with friends any longer.  

[25].
Dana Alson Madziba (Uncle to Learner “A”):-

[26].
Learner “A” had been staying with him since she was very young, and she is like a daughter to him.  He learned of the incident that occurred on the 24th of August 2006, when he was contacted by his wife, who had informed him that learner “A” was not at home.  They eventually found her with a relative in Umzimkulu.  

[27].
When he arrived there, the relative insisted that she explain to him what she had already explained to her.  Learner “A” then relayed to him that the Applicant had written her a note wherein he proposed love to her, and that she had reported the matter to Mr Bongo.  As she continued, he felt overwhelmed and asked that she must relay the story in the presence of his wife.

[28].
Learner “A” continued in informing them about the time that the Applicant had taken her home and then asked whether she had a cellular phone.  The ultimate incident was what had happened on the 24th of August 2009, when the Applicant then purportedly had driven her to the forest where he had penetrated her despite Learner “A”’s crying pleading with him to stop.  His phone then rang, he took it out looked at it and then stopped.

[29].
The very same version of events was then relayed to his wife, and it was thought best that the Principal should also be informed.  The next day, he received message that Learner “A” had disappeared.  They eventually traced her to Durban.  During this very same point in time, he had also reported the matter to the Police, who replied that Learner “A” must report the matter personally.  When he confronted Learner “A” with her running away from home whilst they are dealing with the issue, she replied that she had received threats from other teachers. 

[30].
On the Sunday, they went together to the Police Station to report the matter.  He admitted to making a case against Learner “A” at the Police Station when she disappeared to Durban, as she took some of his belongings including money and the Police had told him that in order to get his vehicle keys and everything else that was taken back, he had to report the incident.  He explained that Learner “A” was severely traumatized by what had happened that that she has since been in and out of psychiatric hospitals.  

[31].
After what had happed on the 24th of August 2006, Learner “A” turned from a very bright student into someone who would just cry for no reason, someone who would constantly ran away from home and from places of safety where she had been placed and who would be in and out of psychiatric hospitals.

[32].
He denied the allegation put to him that he was the one who had told Learner “A” what to say, arguing that before the incident of the 24th of August 2009 came to light, he was like a brother to him.  He further denied being the chairperson of the UDM, opposition party to the ANC where the Applicant had been a Counselor.  He contended that he was a musician and were into insurance and that he had nothing to do with politics.  He also argued that he was not dissatisfied about the Applicants performance as a Counselor in the area, as it is a well developed area and there is nothing more that the Applicant could have done.  

Applicant’s version:

[33]. 
Dumile Jonathan Zulu (the Applicant) testified that :-

[34].
He was at work on the 22nd of August 2006 but left at approximately 10:00 for a meeting which started at 11:00 and finished at around 14:30.  The next day he left school again at approximately 09:00 with Mr Mlambo to do fundraising.  At approximately 13:00 they went to bank to get a statement as his credit card got stolen.  Thereafter they went to Nedbank to enquire about the requirements for being granted a loan.  After the bank they went back to Umzimkulu where they stayed until 16:30.

[35].
On the 24th of August 2006 he went to school and once more left at approximately 09:30 with Mr Bonga to continue with the fundraising.  Between 13:00 and 14:00 they once more visited the bank, before returning to Umzimkulu.  They were busy with fundraising until approximately 17:00.  He explained that Ixopo is approximately 30 minutes drive from Iibis, and he could therefore not have raped the Learner at approximately 16:30.  After he left Mr Bonga he went to an ANC meeting, which was scheduled to start at 17:00, and ended at approximately 22:00.

[36].
He contended that the Learner was making the whole rape allegation up, as he was constantly in confrontation with the opposition, namely the UDM.  The Learner’s Uncle and his brother are always speakers at the UDM gatherings.  The two brothers had always and ever since the elections, made numerous attempts at bringing him down.  They even went as far as organizing a march in an attempt to remove him from his position.  

[37].
He was adamant that the Learner’s parents are corrupt and that they were forcing her to persist with this matter even after 4 (four) years.  

[38].
Learner “B” (a friend of Learner “A”) testified that:-

[39].
 She had been in Grade 9 during 2006, and was friends with Learner “A”.  She denied giving Learner “A” a note on the 22nd of August 2006.  

[40].
When asked whether she had discussed this matter with anyone before testifying she replied in the negative.  She submitted that she attended the hearing on instructions of her mother.  

[41]. Khawulane Ntlangulela  (An School Governing Body member in 2006) testified that:-

[42].
Both Learner “A” and her uncle are known to him.  In April 2006 the uncle of Learner “A” approached him and asked for his assistance in searching for Learner “A” as she had apparently gone missing.  She had been missing for one week at that time and the uncle suspected that she had gone with an Educator, Mr Mvuse.  He did not involve himself too much in this disappearance as he knows where Mr Mvuse stayed and there was “nothing there”.

[43]. 
Mduduzi Brian Bonga (erstwhile Educator at Mlozana Junior Secondary School) testified that:-

[44].
He was at school on the 24th of August 2006, but left earlier in the company of the Applicant to do fundraising.  They spend the day in Umzimkulu, Ixopo and back to Umzimkulu.  They parted ways between 16:30 to 17:00.  

[45].
He testified that Learner “A” had not approached him on the 22nd or 23rd of August 2006 regarding a note.  Overall he had no problems with Leaner “A”.  Under cross-examination he however conceded that Learner “A” approached him and said something about the Applicant being in love with her.  

ANALYSIS OF EVIDENCE AND ARGUMENT:

[46].
I have to determine, on a balance of probabilities, whether the Respondent dismissed the Applicant, Mr DJ Zulu, fairly.  Procedure was not placed in dispute; as a result I will focus my attention of substantive fairness only.

[47].
The Respondent submitted through its evidence, that the Applicant sexually assaulted the complainant / learner which act then occurred in the late afternoon of the 24th of August 2006, in that he drove the Learner to a remote spot, where he raped her.      

[48].
The crux of the Applicant’s defence is that, although he was the English teacher for the Learner, he did not rape her as was engaged elsewhere at the time that the Learner alleged the incident to have taken place.  The Applicant tried to convince me that the true motive for the allegation is that the uncle of Learner “A” was part of the opposing political party and sought to remove him as Counsellor for the area.  

[49].
The Applicant Trade Union in its closing arguments contended, at length, that the evidence of the Respondent should be rejected as it is “riddled” with inconsistencies.  I would be the first person to agree that there were inconsistencies in the evidence of the Respondent and more particularly with the evidence of Learner “A”.  However my overall impression of Learner “A” is that she was honest.  The fact that there might have been certain inconsistencies in her evidence in certain aspects, such as specificity to dates, does not detract from the content of her evidence, the salient features of which was that she was taken from her home on the 24th of August 2006 and raped by the Applicant.  Equally so was the inconsistencies found in the evidence of the Applicant, but I will return to these later in my award.

[50].
Similarly, the questions were put to Learner “B” and Mr Bonga, by the Applicant when they were asked about the note given to Learner “A” and the discussion with Mr Bonga.  Both witnesses answered that neither was a note given to Learner “A” on the 22nd of August 2006, nor did Learner “A” seek an audience with Mr Bonga on that day on an issue involving the Applicant.  Mr Bonga however conceded under cross-examination that Learner “A” did approach him, albeit not on the 22nd of August 2006, and made enquiries about being in love with an older person.  He further conceded that Learner “A” mentioned that the Applicant once approached her with something and it had to do with being in love.  

[52].
I have to agree with the Respondent when the argument was put forth, that in matters of this nature, determination comes down to the evaluation of evidence of mostly two persons, namely the complainant and the alleged perpetrator.  

[53].
The Applicant’s defence was two folded.  One, that he was engaged in a meeting when the alleged incident was said to have occurred, and two, the true motive behind the allegation was politically motivated.  

[54].
In a closer circumspect of the first defence, I heard the evidence of Learner “A” that the Applicant picked her up from her home at approximately 16:30.  The Applicant testified that he was with Bongo until on the afternoon of the 24th of August 2006, and that he left him at 17:00 but he later conceded that it must have been between 16:30 and 17:00.  Bongo supported the version that the Applicant parted ways with him at approximately 16:30.  The Applicant then tried to convince me that he went straight to a meeting.  He handed up an attendance register to show that he was indeed present at this meeting.  The attendance register does however not address the issue of time of arrival, nor was any witness called to testify to this issue.  The Respondent argued that the Applicant might very well have been engaged in fundraising on the day in question, and that he then left Bongo at approximately 16:30, but argued that he did not go to the meeting immediately, he first went to Learner “A” house, picked her up, and raped her.  The telephone call that he received whilst he was busy raping Learner “A” must have been from someone at the meeting who was looking for him.

[55].
As for the second defence, the Applicant argued that the true motive for the allegation was politically motivated and that Learner “A”’s uncle , who is the speaker and or chairperson for the UDM, being the opposition party to the ANC, made a deliberate and calculated attempt at ruining his political career.  It was the argument that the hardship that Learner “A” suffered was as a result of the persuasion of her uncle to co-operate. This notion was denied by both Learner “A” and Mr Madziba, uncle to Learner “A”.  

[56].
Learner “A” testified that soon after August 2006, when she was raped, she fell pregnant and that she had to undergo an operation.  This led to her suffering a psychological breakdown, taking her from hospital to hospital, and thereafter from one home of safety to the other.  She also went from being a brilliant student to someone who can’t go the shops alone or socialize with her friends as she used to.  She had been running away from home on numerous occasions as she could not bear the thought of having to be in the same vicinity as the Applicant.  Since September 2006, she has not completed any further scholastic years.  Her entire life over the past 3 to 4 years has been subjected to turmoil and hardship.  Hardly the life that a young, conniving fraudster would seek for herself.  I am doubtful whether a young girl, who obviously appears very vulnerable, would be able to sustain the planning and execution of such a vicious campaign against a person who is also a Counsellor of the ANC in the area, a man that is most probably respected and fairly influential.  

[57].
In view of the above and other factors (mentioned below), I find that on a balance of probabilities Learner “A”s account of events is the more likely when compared to that of the Applicant’s.

[58].
Learner “A” impressed me as an honest, credible and qualified witness.  As for the Applicant’s version of events, not only is his explanation implausible but, it is contradictory and stands to be rejected on this basis alone.  I find that it is improbable that a learner, in a particular school, who was taught by this very same Educator, would without any rational reason, abandon her promising career to campaign against this Educator, knowing full well the respect and influence this person enjoys in the Community, just to damage or ruin his political career.  In the process she not only stood to loose everything, but indeed did, including her dignity.  She had to persist in this campaign for some 4 years having to testify in several fora and share the same unpleasant details over and over again.  Even if the argument stands that Learner “A” was forced into this turmoil of lies by her uncle, I fail to understand how it is possible to keep a person under your control for a period of 4 years, whilst all the authorities involved themselves in this instance.  Had Learner “A” felt intimidated by her uncle in whatever manner, she had more than ample opportunity to alert the authorities who could put an end to this vicious and inhuman treatment she then allegedly suffered at the hands of her uncle.  

[59].
The Applicant openly confessed in his evidence that he had misled the Respondent in falsely claiming that he had been working the whole day whilst he was actually engaged in business far removed from official Departmental business.  The Applicant, being a well-experienced educator, must have appreciated the fact that to engage oneself in Council meetings, and fundraising for teachers leaving the Department, is all but business related.  He was then also deliberately evasive when asked whether he could remember what time he signed out when he went to these meetings.  These meetings are out of the ordinary and the reasonable person would consciously be aware of the time to be affixed in the attendance register.  Unless the Applicant wants us to accept that he was so use to using the time of the Respondent for his own business that he did not even take cognizance of the time any longer.

[60].
The Applicants defense in regards to the campaign against him is rather disingenuous.  A person in his position cannot be heard to argue that it must be accepted that his opposition leader would use a child who was in his care since she was a baby, just to ruin her career.  Further that this brilliant young promising individual would go through all the turmoil she had without alerting the authorities as to what was expected of her to do.  Especially since it was argued that she had tried to get away from her uncle by running away.  

[61].
Given the above discrepancies and improbabilities I find that the evidence of the Applicant was not so carefully constructed to assist him and accordingly reject it in so far as it differs from Learner “A”’s evidence.

[62].
In the circumstances, based on the evidence placed before me and the demeanor of the respective witness, I find that, on a balance of probabilities, the Respondent’s version of events is the more credible and that the Applicant is guilty as charged.

[63].
It is trite that sexual offences in the workplace are viewed in a serious light because of its very nature, that from an inherent perspective dents the trust relationship between Employer and Employee.   In addition any Employer who has in its employ persons who in the line of their duty interact with minors, must ensure that the respective individual respects the dignity and rights of those children.  Should it be found that the Applicant indeed conducted himself in the manner alleged by the complainant, the weight of the said offence would be aggravated by the fact that he was in a position of trust, ie. an educator, and the complaint was in the vulnerable position of being a learner.  

[64].
John Grogon in Workplace Law, Seventh Edition, Page 158 observed and quoted the court in the judgment in Van Zyl v Duvha Opencast Services (Edms) Bpk (1998) 9 ILJ 905 (IC) where the court held that the circumstances of an assault must be fully considered. Grogan then comments as follows:  
“Assault is defined as the unlawful and intentional application of force to a person, or a threat that such force will be applied.”    

[65]. Snyman CR in Criminal Law 4th Edition, (2003), on Page 430, defined assault as follows: 

“unlawfully and intentionally applying force, directly or indirectly, to the person of another or, inspiring a belief in another person that force is immediately to be applied to her.”   

[66]. In the matter before me the allegation against the Applicant refers to a specific kind of assault, namely sexual assault.  The evidence of Learner “A” was that the Applicant, without her consent, penetrated her, whilst holding his hand over her mouth.  Having regard to the fact before me, I am convinced that the Respondent succeeded in defended its decision to dismiss the Applicant, and the dismissal is accordingly found to be substantively fair.

[67].
In considering the appropriateness of the sanction, I had regard to the decision of the Constitutional 

Court in Sidumo v Rustenburg Platinum Mines Ltd (2007) 28 ILJ 2405 (CC), wherein the decision of whether or not dismissal was an appropriate sanction for the contravention of the rule or standard, is conceptualized in an evaluation on the basis of whether or not the Employer’s decision to dismiss the Employee was fair.  In reaching this conclusion, consideration aught to be given to the position and interests of both the Employer and Employee in order to make a balanced and equitable assessment.  

[68].
In an earlier dictum of Conradie JA in De Beers Consolidated Mines Ltd v Commission for Conciliation, Mediation and Arbitration and others (2000) 21 ILJ 1051 (LAC) at par. 22 a similar approach was also followed when the court pronounced that -: 

“A dismissal is not an expression of moral outrage; much less is it an act of vengeance. It is, or should be, a sensible operational response to risk management in the particular enterprise. That is why supermarket shelf packers who steal small items are routinely dismissed. Their dismissal has little to do with society’s moral opprobrium of a minor theft; it has everything to do with the operational requirements of the employer’s enterprise.”

[69].
The dismissal of the Applicant is accordingly found to be substantively fair, as envisaged in Section 188 of The Act.  

AWARD:

[70].
In the light of the above, I find that the dismissal of the Applicant, to have be substantively fair.  

[71]. 
The Respondent, The Department of Education Kwa-Zulu Natal is not ordered to compensate or re-instate the Applicant.  

 [72].   No order as to costs is made
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DETAILS OF HEARING AND REPRESENTATION

This matter was set down for arbitration on 21 & 22 January 2010 at the Grahamstown District Office, Grahamstown.

Attorney M van der Veen of Wheeldon Rushmere & Cole, represented Mr M Bobo (employee).  Advocate I Dala instructed by the State Attorney, Port Elizabeth, Ms M Govender represented the Department of Education Eastern Cape (employer).

PRELIMARY MATTERS

This matter was referred to the ELRC for resolution through conciliation on 17 July 2009 and a certificate of non-resolution issued on 27 October 2009. 

ISSUE TO BE DECIDED

The issue to be determined is whether or not the employer unfairly dismissed the employee.

BACKGROUND

This matter concerns the referral of a dispute concerning a dismissal relating to misconduct.  The misconduct in question concerns the issue of an educator having sexual relations/rape of a minor female learner in the employee’s school.

The minor female may not, in terms of the law, be named and is referred to herein as “M”.  The employer party led the testimony of Mr GM Tshefu, Ms NB Kala and M and closed its case.  

The employee party led the evidence of Dr G Hartman who had conducted a medical examination of M, the employee and his witness, Mr L Njenje.

SURVEY AND ANALYSIS OF EVIDENCE AND ARGUMENT

The Employer’s submissions

Mr GM Tshefu testified to the following effect.

He had been the Investigating Officer of the case in question and a Labour Relations Officer of the Education District in question.  At the time of incident he had not commenced employment with Department and had been employed as from 29 October 2007.  

On his arrival the case had already been referred to the department.  However, there was no one to run it, therefore it was his first case.  He had to familiarise himself with the case, relevant statutes and the Employment of Educators Act.  After obtaining his appointment letter in November 2007 / or January/February 2008 he commenced his investigation.

His investigation took approximately 3 months (January, February and March to complete as there were numerous witnesses and he had to decide on who would testify.  He could only reach the learners in the afternoons after school and he had to take statements separately.

He had taken a statement from the father and encountered difficulties in making contact with the learners as some of the mothers did not want him to speak to the children and some would hide when he came to interview them.

The employee was charged on 17 April 2008 after the appointment of a Presiding Officer.  The initial Presiding Officer did not hear the case and another had to be appointed.  The case was heard during April and May and finalized 21 May 2008.  Judgment was handed down on 08 September 2008, received by the employee on 30 October 2008 (A16).

The employee appealed on 4 November 2008 (A46).   The employee had brought the appeal form to “our” office and they processed it to Head Office.  The employee made two appeals.  He was only aware of the 2nd one (A46).  He helped the employee to fill in the appeal form (A46) and the employee completed it in the manner he advised.

The employee’s appeal was unsuccessful as per A17 dated 12 May 2009.  The employee had received his salary up until date of dismissal (11 June 2009) the date he received the outcome of the appeal (A17).

Ms NB Kala testified to the following effect.

She had been appointed as Head of Section, Labour Relations and Human Resource Development with effect from 1 March 2008 and commenced duty on Monday, 3 March 2008.  On assuming duty (March 2008) she advised the Labour Relations Officer to consult with the Special Needs Section in respect of the case in question as it involved a minor.

There was a delay in getting a Presiding Officer.  The Presiding Officer from East London could not attend.  She could not act as Presiding Officer as she was deployed to Libode. She had then approached the Port Elizabeth District Office to provide a Presiding Officer.

As a child was involved she was concerned and accordingly referred the matter to Special Needs in that if the incident really happened she would need counseling.  On receipt of the sanction she instructed three Labour Relations Officers to deliver it to the employee concerned to ensure that his rights were protected.

She checked upon whether he appealed, as this would have gone through their office to Head Office.  On ascertaining that there was no such appeal, she and three Labour Relations Officers went to his school with the appeal form.  The employee reported that he had made an appeal/submission in writing and faxed it directly to the Superintendent General (Mrs Mahanjana).  She, Ms Kala then gave the employee the proper appeal form and asked him to complete it that day.  He brought it to her and she faxed it to Head Office, which was standard procedure.

She made monthly requests for the outcome of the appeal.  Due to various staffing, shortages, deployment, structural issues, changes in the organogram and backlog of appeals at Head Office, the appeal dated 12 May 2009 (A17) and signed, 08 June 2009 was received by the employee on 11 June 2009.

She had been informed that the child in question had left the school mid 2007, however it could be that she left end of 2007.  She agreed that the Department of Education had delayed the matter.

The employee continued working at the school for 1 year and 9 months while the matter was being resolved.  He was not suspended when the alleged offence occurred, as there were no Labour Relations Officers at the District Office to deal with the case.

The employee had no record of a similar offence.  She had not received any complaints that the employee was a child molester in 2007.  She was unaware of (A47) that is, a Notice of intended precautionary Suspension dated 7 November 2007 and whether it was served on the employee or not.

M, 17 Years old, (born on 09 July 1992 (A45)) at the time of the arbitration testified to the following effect.

She attended the school where the employee taught.  She left the school in question after passing grade 8 (Record of Disciplinary hearing p l25 line 5).

The employee was her geography teacher in 2006 and would ask her to make tea, clean the table and dust his shoes.

In September 2007 and at the school the employee asked her for “flag maps/atlas maps” which she gave him and asked when he would return them to her.  He had said after school.  On going to him after school the employee did not return them saying he had not finished studying them and would give them back to her the next day.

The employee then told her to fetch them from his house.  She was aware where he lived as her friend (a minor female) was a neighbour of the employee.  She visited her friend often.

Put to her that on the day of the “incident” the employee’s case was that he saw her walking past his house and asked her where she was coming from and she had said from her [friend’s] house.  She recalled the incident, but denied this was the day of the “incident”.  This was prior to the incident i.e., before 12 September 2006 and after accompanying her friend to her father’s house, she went home.  Put to her again that this was the employee’s case and that it was on the 21 September 2006, she stated this was not correct.

She had asked her friend and her sister to come with her, but they did not, she then went on her own (the first time).  The employee was doing washing, told her to wait for him and then told her he would return the papers to her at school the next day and she had left.  She confirmed that on this 1st occasion when she went to the employee’s house, although she had not stated this in her evidence in chief, that the employee had told her he loved her, it being a long time ago and she “had forgotten about this”.

Although this made her feel uncomfortable she had gone back a 2nd time to fetch her papers as it did not cross her mind what the employee’s thoughts might be. She needed the documents for her exams, she wanted her own papers and had not thought to make a copy of one of her friend’s papers.  On it being put to her, she denied that the documentation was a fabricated excuse to go to the employee’s house.

The next day the employee told her he forgot her papers and she should again go to his house to collect them.  She did this, this was the 12 September 2007.  On her arrival the employee was cleaning his house and told her to wait until he had finished.  She was alone in the house with the employee.  When he was finished she told him she had come to get the papers and he told her to get the papers from the other side of the house, on going there she saw that it was a room.  She then turned back and saw the employee lock the kitchen door.  He came to her, turned her around and told her to wait in the room (while he went into another room to undress).

On his return a short while later he was naked and had a condom on his erect penis.  He came into the room.  She thought he was going to have sex with her.  She could not run away or shout, as he told her not to.  When she tried to get out, he turned her around and pushed her on the bed, pulled her tracksuit off and commenced having sexual intercourse 

with her.  This lasted “maybe 2 minutes, but not too long”.  The employee was on top of her and she had felt pain from the penetration of his penis in her vagina.  She had tried to shout and scream, but the employee told her not to make a noise.  Although she saw the employee naked she did not notice any identifying marks on his body.

Afterwards the employee removed the condom and she noticed a jelly like substance, light in colour in the condom.  He wrapped the condom in toilet paper and flushed it down the toilet.  She put her clothes back on.  The employee told her that he had long loved her and that she must not tell anyone.  He gave her an apple and taxi fare of R10.00.  

She had felt sad and her vagina was painful.  She was also scared as one of her friends saw her going to the employee’s house.  She was also scared of her father.

On the day of the incident (whether or not it was the 12 or 21 September 2007) she confirmed that a gentleman was at the employee’s house, she did not know his name and he had arrived after the alleged incident took place.  Again she had not mentioned this in her evidence in chief as it had been a long time ago.

Put to her that the employee and Mr Njenje would testify that the day she was at the employee’s house was the 21 September 2007, and that they recalled this as it was the last day of term she responded that although she could not correctly recall the date it was not the last day of the 3rd term.

She confirmed that she had not seen Mr Njenje on her 1st visit to the employee’s house, but had seen him on the 2nd occasion.  The employee had opened the door, it was late, and she went home.  Her friend saw her, told her sister and her sister told her father.  Her father asked her what happened and she told him.

Put to her that the relevance of the date being 21 September 2007 when she went to the employee’s house, was that exams would have finished, and she would not need the “so called study material for her exams” she responded that “when you’re going to write the exams they let you practice and see how you are doing and so she needed these papers, just to check”.

Asked what happened on the day of the incident after she left the employee’s house she responded:

· She went home

· She told her sister what had transpired (in response to a question to this effect from the employee’s representative)

· Confirmed her friend told her sister that she had been at the employee’s house.

Asked what she told her sister about the “incident” she replied that she had told her sister about the 1st time, her sister had told her father 14 days later, and he had taken her to the hospital.  She had been scared to tell her father that she had been to the house of a teacher as he was strict.

With reference to the “incident” she confirmed she told her sister what had happened on her return.  Her sister had told her father 14 days later, as she too was afraid of her father.  She had gone for a medical examination and according to her this was before the school examinations.

Put to her that on her version her sister would only have told her father on the 26 September 2007, that the medical examination took place on 27 September 2007 and that as the term ended on 21 September 2007 the medical examination could only have been in the holidays and that the employee and Mr Njenje could be correct if they said they saw her at his house on 21 September 2007.  She was confused as to the dates in that it was long ago.
· She could not recall the examination before 27 September 2007, but she was medically examined before writing exams.

· She did not look at the date when she was taken to the doctor.

· Although she said the incident took place on 12 September 2007, she could not remember the date.

· She could not recall when the term ended. 

· She did not have an answer to the question, that as term ended on 21 September 2007 and that on her version her father was told on 26 September 2007, that the medical examination could not have taken place before she wrote her exams. 

· She did not recall any of the dates clearly.

· She did not know the date on which the employee and Mr Njenje saw her.

She recalled the medical examination, however, the doctor had not spoken to her only her father.  Although she had felt very sore in her private parts after the incident she did not go to a doctor as she was scared.

Put to her that the doctor would testify that he could find no definitive evidence of penetration/trauma she responded, “he’s the one who examined me so I know nothing ……that is his own business”.

She had had sex once before, the second time was with the employee.

Put to her that in the disciplinary hearing in May 2008, based on the transcript:

· She said she heard the employee lock the front door … she responded affirmatively.  Put to her that in the arbitration hearing she said she said she heard the employee locking the kitchen door, she responded that “yes, the kitchen door was open and it was the kitchen door that was locked.  She was not changing her statement even at the disciplinary hearing.  She said the kitchen door was locked.

· Why did she not state at the disciplinary hearing that the employee gave her an apple after he raped her, she replied she told her sister and her cousin that the employee gave her an apple.

· At the disciplinary hearing she said the employee gave her R5.00.  (She denied this in the arbitration hearing).

· She had not mentioned that there was a man at the employee’s house on the day of the incident, because she did not recall everything.

Asked why did her sister eventually tell her father of the “incident” she answered that her sister did so because she did not like what had happened to her.  This was only after 2 weeks as she was afraid to tell her father.

On it being put to her, she agreed that prior to her sister telling her father, they had had a fight, her sister had started it and so this was a way of getting back at her.  They were both beaten by their father.

She had never boasted about having sex with one of her teachers.  She did not stay and have a cool drink at the employee’s house after the incident.  Mr Njenje’s evidence to this effect would be incorrect, as he would only have seen her when she was getting out of the house at the time he was entering the house.

The employee was on top of her while he had sex with her.  She had tried to struggle and fight him off.  He had not been rough with her and as he was on top of her she could not move.

After the “incident” she put her clothes on.  The employee had told her not to tell anyone, that he must not even hear it at school.  He also told her he loved her.  When she left there was a man coming inside the house.

The “incident” was painful.  She did not notice any bleeding, or blood later in her panties as they were black.  She experienced pain for approximately a week after the incident.

She denied that the employee had not asked her to make tea, dust his shoes and clean his table.  He said she must do these things.

She had not voluntarily given the employee the “maps” she had only done so because he asked for them. She denied the employee put the maps on his classroom wall.  She had not visited his house on one occasion (21 September 2007).  Although she did not recall the dates she had only gone there twice.  She agreed that the school closed early on 21 September 2007.

She had arrived at his house when he was doing washing and saw the employee hanging out his washing, but she did not see him talking to his neighbour.  She was not walking past his house.  She was going there.  Put to her that the employee asked her where are you coming from and she replied from her friends fathers house  stated, “It’s not like that”.

Put to her that the employee then went inside with his washing baskets and started vacuuming his house.  She responded that when the employee was doing his washing it was the 1st time she went to his house to collect her papers and he told her not today and she went back. 

Put to her that:

· After entering his house and in the process of vacuuming the employee noticed her standing inside the house near the kitchen door she responded “No it is not like that”.

· The employee asked her what she was doing there and she had replied nothing she responded, “There was nothing like that”.  (Although this was put to M in cross-examination, the employee did not deal with it in his evidence in chief).

· The employee would testify he offered her a cool drink and she sat in his lounge drinking while he finished his vacuuming answered “it is not like that”.

· After she had taken the cool drink and was sitting down approximately 5-10 later, Mr Njenje entered his house via the kitchen.  Answered, “No it is not like that”.

· After his arrival Mr Njenje and the employee discussed matters for about 10-15 minutes, after which the employee told Mr Njenje he is in a rush, as he needs to catch a taxi to visit his family in Alice.  Answered, “She would not know because she was getting out while Mr Njenje was entering”. 

· The employee would testify that they all left the house at the same time (and went their separate ways).  Answered, “No, I went out the house alone”.

· The employee would testify that she never came to his house before this day or afterwards.  Answered, “I went to his house when I wanted the paper”.

The Employee’s Submissions

Dr GC Hartman, recalled the case in question namely alleged rape of a learner by a teacher at her school, because of its nature and because he had been involved in it recently.

His conclusion was:

· No evidence of genital trauma.

· No evidence of physical violence that would lend credence to allegations of rape.

· This needed to be viewed in the context of the length of time between the alleged act and reporting of it to the police, in a city where reporting mechanisms and monitoring systems in place were widely known, which puzzled him.

A18-22 was the report he completed in respect of his examination of M on 27 September 2007.  At C6 of A20 he had recorded her mental health and emotional status as euthymic (i.e., not distressed).  At D10 or A20 according to the information he received from M, she had not had intercourse before.

When someone had not had intercourse before, one would expect to see redness and tears even after a few weeks and the absence of this was reflected at A20 Section E.  

In his view taking into account:

· The way M presented herself

· She had been raped twice 2 weeks before

· Compared to all the examinations he had done in the past he felt that no rape had taken place and there was very limited evidence that any sexual intercourse had ever taken place.

The information received from M via a Police woman/interpreter was that:

· M had not had intercourse previously.

· The alleged rape occurred on 18 September 2007 and 19 September 2007 and the transgressor had used a condom.

Due to:

· The lapse of time between the alleged rape (19 September 2007) and the examination (27 September 2007)

· His physical examination of her

There had been no necessity to open a rape kit because he could not take any forensic specimens.  In the circumstances he could only rely on what M told him and his physical examination.

There was no evidence of her having been beaten.  He agreed, that in his experience children were hardly likely to admit to their parents that they had had sex before.  

Put to him that M admitted to previous sexual conduct (on one occasion prior to the alleged rape), the date of which was disputed, (he had noted it as 18 and 19 September 2007.  At the disciplinary hearing it was taken as 12 September 2007.  The employee gave the date of her visit as 21 September 2007) and that at C8 and A19 per his testimony he concluded that there was no definitive evidence at the time of the examination of rape, that if one took 12 September 2007 it meant that about 2 weeks had passed, that obviously no specimens could be taken and M would not be stressed.

He questioned why M would wait so long and he was further of the view that the longer the passage of time the greater was the stress.  However, this was not his field of expertise and could not agree to answer either way.

Put to him that a female could have sex and may or may not have trauma.  He responded that a number of children were brought in, post puberty, by parents who wanted a finding on their virginity and it was impossible to diagnose.

What often happened in rape, is that the more significant injuries were internal, in M’s case there was no evidence of trauma after passing through the narrow introitus both externally and internally (bruising, tears, bleeding or scarring (healing)).  In M’s case there was an extremely narrow introitus (l ½ fingers) and despite the alleged sexual intercourse on multiple occasions, M presented no signs of injury, external or internal.

Internal injuries took a long time to heal, (even in a state of hyper healing after childbirth one would still notice scars and bruising around the vaginal vault and cervix) and that’s all he had to go by and so all he could say was that he could not find any evidence of forceful sex or definitive evidence of vaginal penetration.

Put to him that the evidence led was that the employee wore a condom, the sex was short – 3 minutes and it was not forceful, tied in with his testimony and that on all the evidence (now) to hand his conclusions could not be taken as initially indicated in the J88 i.e., that no sex had taken place.  He clarified the position that in the J88 he was not stating whether sex had taken place or not, he was in actual fact stating relative to an alleged rape that there was no evidence of genital trauma, no definitive evidence of penetration of the vagina.  He was not commenting about intercourse taking place, he was commenting that there was no evidence of penetration at the time in question i.e., 12H30 on 27 September 2007.

He could not say for certain that sex had not taken place on 12 September 2007, as this would be relying on his memory, his examination, the history was reliant on an alleged rape that took place on 18 and 19 September 2007.  He could not say that rape did not take place on 12 September 2007.

In the event the alleged rape had taken place on 21 September 2007 i.e., 6 days before his examination, this would give more credence to the finding that there was no definitive evidence of penetration of the vagina consensual or otherwise.

Mr Mxolisi Bobo testified to the following effect.

He was 54 years old and that he commenced employment as an educator on 1 April 1978.  At the time of his dismissal he was employed at the school in question at which he taught Economics, Management Sciences, History and Geography to Grade 7 learners.  Prior to his dismissal he had been an educator for approximately 30 years and as from 1994 (16 years) had been at the school and had lived in Grahamstown since then.  Apart from the case in question he had a clean disciplinary record.

On 21 September 2007, a Friday, school having closed early (end of term) he was at his house hanging up his washing and discussing the matric dance with his neighbour.  As he was about to enter his kitchen he looked to his right and saw M “vying” (walking) past his house.  At the time he was carrying baskets from outside straight to the bathroom.  Next he saw M standing in front in the kitchen, he asked her where she came from and she said her friend’s family, but no one was there.

He then told her to sit down and offered her a drink; while she was drinking he started vacuuming his house.  A few minutes later his friend Mr Njenje arrived and they discussed matters.  He then told Njenje he was rushing, as he had to take a taxi home.  At that time M finished her drink and offered to wash the glass and he told her “no” as they were rushing.

The three of them left the house at the same time.  Mr Njenje and M went in their separate directions and he went his.  He went to town first and then went home to Alice.  Put to him that he had not said at the disciplinary hearing that he was in a rush to catch a taxi to Alice.  He replied he could not remember.  He had spent a short time in town to draw money from an ATM to take a hike home.  It was not the case that Njenje entered when she left.  Mr Njenje had left his house at the same time as M, together with him.

M had never been to his house before 21 September 2007.  He had never at any stage asked M to polish his shoes or do any personal favours for him at school.  

Regarding M’s testimony as to the maps she needed for examination he explained:

· Early in the morning, during the week, during class prayers M had brought these maps with pictures of other countries and flags.

· In Grade 7 they only dealt with the SA Flag and he asked the “little boy next to me” to hang the flags on the wall and it ended there.

· He had not taken the flags home and had not told M to collect them from his house, they were on the wall and he was quite sure they were still on the wall.

· He had never at any stage had sexual intercourse with M.

He did not find it strange that M was walking past his house.  He knew her as he had taught her the previous year.  She was not a stranger, but she was not his friend.  He had never since 1978 as a teacher had friends who were learners as “it can not be like that” and neither would he invite learners to his house.

As far as he was concerned M entered his house of her own volition, through the open kitchen door to see her teacher who she now realized lived there.  When he came out of the bathroom he saw her and offered that she sit down.  He did ask why she was standing in his kitchen door.  He had thought that she as a learner had seen him and was surprised that her teacher was staying there.  

Put to him that the 1st words he said to her were – “sit down, do you want a cool drink”, he replied, as he said before, that when he was carrying his buckets to the kitchen he saw her walking (vying) across and he had asked her where she is coming from and she had answered, her friends family house.

Put to him that in cross-examination it had been put to M that when the employee saw her standing (in the kitchen) he asked her what she was doing and she said nothing and that he, the employee, would testify accordingly.  He reiterated his earlier statement.

Put to him if he knew the reason why his attorney would put to M the above, he replied that “I cannot remember what I told her now”.

He then offered her a coke or tab and M sat in the sitting room while he proceeded to “hoover“ (vacuum) his whole house.  He did not talk to her.

He did not find it strange that M should come into his house, she had been to visit her friend and saw him and decided to come in.  He had not invited her.  He had invited her to sit down and offered her a cool drink.  He could not chase her away because he thought she was there because she saw her teacher there, it had nothing to do with the flags as he had not invited her to visit him.  It was not in his nature or culture to chase a person away once they were inside your house.

He and Mr Njenje were discussing issues around the renovating of their houses.  He had been there for about 10 minutes.  While Mr Njenje was in the house, he was “hoovering” his house, due to the noise, Mr Njenje had walked with him while they talked.

He denied having sex with M, there were no problems between M and him, she was his learner from the previous year and in saying he had sex with her she was lying.

Asked to explain why M would make up such a story against him, he replied that this could have happened to any male teacher in the school and it was just that he was a victim of M.

Put to him that being aware that as a male teacher he could be a victim why then would he allow M into his house and offer her a drink.  He responded he did not allow her in to his house he only offered her a drink.  Asked again why would M make up such a story, he replied that he could not be sure whether she had her own agenda i.e., being in his house and claiming rape.

Put to him that M would be foolish to want to implicate him in raping her when Mr Njenje was there and his door was open.  He responded M is a liar and denied that he had sex with her.

He would like to know why M had labeled him like this.  He was aware that having sex with a minor was wrong and unlawful and had not had sex with M.  M was not in his class in 2007 and he did not know why she chose him or offered him the maps, which he found strange.  He had not asked M to bring the maps to him as he “improvised” in respect of his learning areas not the minor.  She had simply given them to him of her own free will.  He did not know why she would do this, but did not want to chase her out of his class when she entered with these maps.

As to her coming to his house on two occasions M was lying, she only came once.  He agreed that M had nothing to gain by lying about the incident, she knew herself that she is lying and he could not know the reason, this was for her to know.

He was sure of the date namely 21 September 2007, i.e., when he saw M “passing his house” it was not 12 September 2007 as recorded by the Presiding Officer at the disciplinary hearing at A6.

Mr LL Njenje testified to the following effect.

He was an Educator currently employed at DD Siwisa PS having been an educator since 1995 (15 years).

He lived 3 blocks away from the employee and had known him since late 1995.  Asked if he and the employee were friends he replied, “we are work colleagues and neighbours”.  He visited the employee once or twice per week.  In cross-examination in response to a question whether or not he on looking at the employee, who had known for many years, would know if he were happy or sad.  He replied, “I told you, Mr Bobo is not my friend, he is my colleague” and it would depend taking into account that adults and children reacted/displayed emotions differently.

21 September 2007 was the end of the school term and he had visited the employee to discuss renovations to their houses.  He had entered through the kitchen door and saw a “little girl” sitting on the sofa/couch drinking a cool drink.  The employee was cleaning his house.  He had thought the girl was the employee’s daughter.  He saw no reason to ask the employee who she was and assumed she was his daughter or family.  Asked if he thought she was there to ask for a donation he replied no.  Put to him that this was what he said at the disciplinary hearing he responded this was two years back and that with the passage of time one sometimes remembers less, however, with regard to this case he could remember the date and what he saw in the house.  As to the child’s testimony that she saw him when she was leaving and he was entering the house he repeated his earlier testimony.

Put to him that if the employee was caught having sex with a minor (learner) he agreed he would be in trouble as this was against the law.  However, he had thought she was the employee’s family.  Reminded again that he had said he thought she had come for a donation at the disciplinary hearing, he replied “when you enter one’s house, its been two years now, there are many thoughts, I thought its Bobo’s daughter, I thought its for a donation, I didn’t, ja its like that”.

Asked if he was helping the employee out of his problem by testifying on his behalf he 

responded, “What I am here for is to tell the [arbitrator] what I saw inside Bobo’s house that’s all”.

He and the employee had discussed the issue of renovating their houses.  He had not asked the employee about the girl as he thought she was family or a family friend.

After about 10-15 minutes the employee said he was going to town and they then all left, the three of them left in different directions.  He and the girl had gone in the same direction for a short distance.  From the kitchen door to his house was “a few metres” (close by) the plots were small and his house was 3 houses away.  He had walked a short distance to the corner at the second house with the girl, he had then turned right and she gone off in a left hand direction down the street.

In his view the girl appeared normal, she was not sad and there was nothing wrong with her.  He had never seen the girl before/after the 21 September 2007 at the employee’s house.

Put to him that he could not say that the employee had sex with the child (M) before he got there as on his version the child was in the house when he got there, he replied “I can only say what I saw, I cannot say if sex took place before I got there and my culture does not permit me to discuss it”.  (This in relation to a younger man discussing such issues with a more senior/older man and whether or not the employee had discussed this with him).

He had been there for a short time 10-15 minutes, although it being long ago he could not recall the actual time, however, it was in the afternoon of 21 September 2007.  

The employee told him that he was going to town and after he had finished his business he was going to Alice.  He did not notice if he took his bags with him.

Comment

The employee’s case essentially is a denial of raping or having had sex with M as charged.

In support of his case he testified on his own behalf and called the medical practitioner who carried out the medical examination of M, and his neighbour, Mr Njenje.

His case in short as stated at the arbitration hearing is that the minor female learner (M) voluntarily presented him with papers detailing countries and various flags, during class at school.  He did not wish to embarrass the child and accordingly took them and asked one of his pupils to put it up in his classroom.

He denied:

· Having asked M to polish his shoes, make tea for him and clean his table, at the school, while she was his pupil in 2006.

· Having asked M to give him the papers/documents in question so that he could study them, as he developed his own materials

· Asking M to collect the papers from his house

· That M came to his house on two occasions

It was improbable that he could have raped M as:

· The date of the rape, based on his and Mr Njenje’s evidence and by inference from M’s version could only have been on 21 September 2007

· Mr Njenje had seen her at this house and he confirmed she did not appear distressed at all.

· The doctor’s medical examination and opinion was that M was not distressed, as would be expected, and there was no definitive finding to show that a rape had taken place

· Why would M delay in reporting such a rape

· Any male teacher was at risk of such a trumped up charge and he was the one who had been the victim of M’s “hidden agenda”.

· Other than this he could offer no reason why she would make such a claim even taking into account that in making this known she was the one who suffered.

He also through his attorney raised several procedural issues which are set out at Paragraph 5.1.1 to 5.1.1.9 of his heads of argument and which I will deal with below.

The employer’s case in summary was:

· The employee asked M for the documents/papers detailing the various countries and flags, which she gave him and undertook that he would return them to her the next day.

· The next day at school on asking for the papers he told her he had not completed reading them and she should come and collect them from his house.

· She went to his house and was told to return another day.  (This was the day the employee was doing his washing).  She told her sister, who in turn told her father (14 days later) and she got into trouble and was taken to the hospital.

· On the second occasion she went to his house the rape had occurred.  She did not drink any cool drink and on leaving she noticed another man entering.

· She was afraid of her father finding out, especially as a friend had seen her leaving the employee’s house.

· She told her sister about the incident, her friend who had seen her leaving the employee’s house also told her sister that she had been there.  Approximately 14 days later after a “fight” which her sister started, her sister told her father of the incident, the were both given a hiding and she was taken for a medical examination.  The results of the examination were not divulged to her.

· She was not sure of the dates of her respective visits to the employee, but was initially adamant that the “incident” i.e., the second time she visited the employee occurred before the end of term eventually however, she agreed that she was not sure of any of the dates.

· In 2006 the employee had often asked her to clean his shoes, make tea and clean his table at school.

PROCEDURAL FAIRNESS

Points 5.1.1.1, 5.1.1.2, 5.1.1.4, 5.1.1.5, 5.1.1.5 & 5.1.1.6 of the employee’s written closing arguments relate to the Presiding Officer’s analysis of the case before him and relate to his ultimate finding and sanction, the subject of this arbitration hearing.  Arbitration is a fresh hearing and I am required to make determination on the evidence placed before me by the parties in this hearing.  It follows that the above issues are not relevant to any decision I may reach on the evidence led at the arbitration.

That the employee was found guilty on the main charge and the alternative charge (Point 5.1.1.3) at the disciplinary hearing is procedurally incorrect.  He could only be found guilty of one or the other, alternatively a competent verdict, not both.  The employee was charged with:

“[Charge 1]

That you are charged of misconduct in that you contravened or failed to comply with Section 17(1)(c) of the employment of Educators Act No 76 of 1998 as amended, which makes it an offence to have sexual relationship with a learner of the school you are employed “ (Old charge 4).

Alternatively:

“That upon or about the afternoon of the 12 September 2007, at Extension 4, being your place, at Grahamstown, you did intentionally have unlawfully sexual intercourse with [M], a female of …. without her consent and did thereby commit the crime of rape”.  (Old charge 1).  

The question arises, notwithstanding that this is incorrect, is whether this prejudiced the employee.  It may be argued that being found guilty of two counts could be viewed as more serious from the point of view of sanction.  However, this is not the case as a finding of guilty on either of the charges would automatically result in a sanction of dismissal, see Section 17 of the Employment of Educators Act 76/98.  This argument applies equally for purposes of appeal.

In the circumstances I find that although technically incorrect this irregularity did not occasion the employee any additional prejudice.

As to 5.1.1.7 it was argued that the employee’s questions of clarification of the employee amounted to unfair cross-examination.

Regulation 7(15) entitles a Presiding Officer to ask questions of clarification of any witnesses.  I note that the Presiding Officer was consistent in asking questions of all the witnesses.  Whether the Presiding Officer may call witnesses on his own account is a moot point taking into account the lack of provision for this in Schedule 2 read with item 1(1) and 1(3) Schedule 8 of the Labour Relations act 66/95.  However, in my view considerations of fairness and justice dictate that a Presiding Officer may exercise his or discretion whether or not to call witnesses subject to them being cross-examined by the other parties.  It is however, not necessary for me to decide the point as the parties at the disciplinary hearing were in agreement that the witness called by the Presiding Officer (who also had been called by the employee party) was the Presiding Officer’s witness.

Having perused the Presiding Officer’s questions it is apparent that he exceeded the bounds of asking questions for purposes of clarification and as such went beyond that which was required of him as a Presiding Officer.  This however, on its own, does not indicate bias as it points equally to a Presiding Officer’s intent on properly carrying out their duties, in other words not operative bias.  Notwithstanding the aforegoing I am of the view that the Presiding Officer objectively speaking exceeded the bounds of asking questions for clarification purposes and put questions relating to substantive issues already canvassed by the parties.

The Presiding Officer on the basis of the decisions in S v Sauls 1981(3) SA 172(A) 180, S v M 2001 (1) SACR 484(W) and S v Jackson 1998(1) SACR 470 (SCA) (which basically abolished the single witness rule and cautionary rules relating to the evidence of children in sexual assault cases) was entitled to accept the testimony of a single witness subject to a consideration of the merits and demerits and consideration of the evidence as a whole.

Accordingly I find that the Presiding Officer did commit a procedural irregularity in this regard.

The employee raised issue with the fact that there had been a delay of 1 year and nine months, from the date of the alleged incident to date of receipt of the outcome of the appeal.  (11 June 2009)

The employer’s evidence in this regard was that at the time there was no Labour Relations Office/staff to deal with this matter and in fact a Labour Relations department had to be established in the District Office, the catalyst for this being the alleged misconduct of the employee.  This took some time, the newly appointed Labour Relations Officer had to familiarize himself with the matter, seek a letter of appointment and then conduct the necessary investigation.  In addition problems were experienced in securing a Presiding Officer for the disciplinary hearing.  Further delays ensued in the finalization of the appeal forwarded to  Head Office.  Throughout this period the employee was not placed on suspension and continued teaching.

The delay in bringing charges against the employee (Date of Receipt of Notice – 12 March 2008), (Date charged -17 April 2008 – A1) and finalizing the appeal, 11 June 2009 is unacceptable.

The employer is responsible for the exercise of discipline and whether or not there were staff in place in the District in question is not relevant.  The charges related to serious misconduct and it behoved the employer to address the matter as speedily as possible.  It could have done this by assigning staff from Head Office alternatively another District Office or called on the State Attorney to provide assistance.  

In addition and again considering the seriousness of the charges the employee was not suspended but allowed to continue teaching, the complainant minor in question being a learner in his class.

I note that a letter of suspension (A47) dated 7 November 2007 was written and signed but not served on the employee.

I am of the view and find accordingly, that the delay in the prosecution and finalization of this matter by the employer is amongst other things in contravention of its own Disciplinary Code and Procedure (See Schedule 2 of the Employment of Educator’s ‘act 76 of 1998 in particular Item 1, Item 2(b), (c), (f), (g), Item 3 and 6) and in view of the serious nature of the alleged misconduct constitutes a serious procedural irregularity.

Substantive Fairness

I have set out the parties’ witnesses’ testimony in some detail and have also summarized their cases above.  I do not intend to repeat this and will only refer briefly to the relevant aspects where necessary.

At the outset:

· On the basis of the case law referred to above my conclusions and findings are made:

· On an overview of all the evidence, bearing in mind that there is “no rule of thumb, test or formula to apply when it comes to consideration for the credibility of a single witness” subject of course to considering the demerits and merits of the witnesses testimony

· On the understanding that the cautionary rule in sexual offences is abolished in sexual assault cases 
 
 .

My overall impression of M, despite the various differences in her testimony at the disciplinary hearing and Arbitration proceedings was that she was honest (e.g., when it was pointed out to her that the dates she gave and on her version of events she must have seen the doctor in the holidays she responded “I have got no answer for that”, in other words she realised that her dates might be wrong).  The fact that she was not clear on the various dates does not detract from the content of her evidence, the salient features of which had been placed in the same order, namely the employee’s unwanted instruction in 2006, the employee’s requests for the flag maps in 2007, his subsequent statement to her the following day that she must come and fetch them from his house, her 1st visit to his house (when he was doing his washing) and when she was asked to return and her 2nd visit when she was raped.  Her insistence that she required the materials for her examinations was answered by her in that she needed them for checking purposes.  This does not mean she needed them for studying for the exam but to check her answers.

The employee’s case and subsequently the putting of his case in cross-examination to M was that on his version she only visited him once and on that occasion he was hanging up his washing.  She responded this was not so as he had been hanging up his washing on her first visit.
It was M’s version that on her 1st visit to the employee that he was hanging up his washing.  On her second visit to his house he had asked her to go to the other side of the house …. where the rape subsequently took place.  

In cross examination the employee’s case was put to her and despite it being made clear that this was the date of the “incident” she responded to most of the questions that “No it was not so”, her premise being that the day the employee was hanging up his washing was the first time she went to the employee’s house.

Consequently several questions in cross-examination relative to the day of the incident were answered by M relative to her 1st visit.  In other words the parties were at cross-purposes and that section of the testimony cannot substantiate the employee’s case as to M only visiting him once.

In view of the above and other factors (mentioned below) I find that on a balance of probabilities M’s version is the more likely when compared to that of the employee’s.

Dr Hartman who testified on behalf of the employee impressed me as an honest credible and qualified witness.  However, for reasons that are not apparent, (and were not taken any further in his evidence) his testimony was to the effect that M had been raped on two occasions and that prior to that she had not had sexual intercourse.

It was common cause that the rape (if it had taken place), took place after M had sexual intercourse with someone else, further the employee was charged with one instance of rape (which the employee denied).

In the circumstance, Dr Hartman’s investigations were based on two incorrect premises and accordingly his findings by logical extension would not be as definitive as he had thought at the time (i.e., 12H30 on 27 September 2007).  In fact he stated that he could not say for certain that sex had not taken place on 12 September 2007 as this would be relying on his memory and his examination and history was reliant on an alleged rape that took place on 18 and 19 September 2007.

I note that it appears from a perusal of the record of the disciplinary hearing, that awareness of the reporting mechanisms and monitoring systems in place for cases of this nature, (rape and sexual abuse) do not appear to have been common knowledge at the school in question and were not resorted to in the case of M, by the department, until Ms NB Kala took up office some time after the incident.

M according to the J88 at the time weighed 53.2kg and was 155cm tall.  The employee is an adult male, over 50 years of age and on my estimation stands just under 6 foot tall and would weigh in excess of 80kg.  Even if I am incorrect in my observations of the employee’s height and weight the disparity in size and weight between them is clearly obvious.  

Given this disparity, and that the employee was a respected person of authority in her environment (school), that M testified that although she tried to shout, scream and struggle the employee told her not to, that it was impossible for her to struggle as the employee was on top of her, that the employee wore a condom and on M’s version had actual sexual intercourse with her for 2 to 3 minutes and was gentle. The medical examination and doctor’s testimony are not irreconcilable.

In the circumstances I find that the evidence of Dr Hartman, irrespective of the actual date of the rape does not assist the employee as:

· It was premised on incorrect information

· Taking into account the differential in size and weight between the employee and M, that he represented a figure of authority and respect that his weight and strength compared to that of a 55kg minor female meant that he could dictate the manner in which he raped her in M’s words “gentle”.

The employee maintained that M only came to his house on one occasion, this was when he was hanging up washing on the day school closed.  (21 September 2007).

In evidence in chief he stated he saw M “vying” past his house while he was entering his house through the kitchen and on returning from the bathroom saw M standing in the kitchen doorway whereupon he invited her to sit down and offered her a cool drink which she then drank while he vacuumed his house.

In cross examination regarding his first words to M, when she was in the kitchen, he said that he had seen M “vying” past his place and he had asked her where she was coming from and she had answered from her friends family.  This is not so as the employee in his evidence in chief said he saw her walking past his house and next he saw her standing in his kitchen and then asked her where she came from.  Neither did the employee testify that in answer to the question why she was there, M answered “nothing” as put to her by his representative.

It was put to M that the employee would testify that at the time he saw her in his kitchen, he was vacuuming his house.  M denied this.  The point however is that the employee testified that he was coming out of the bathroom when he saw M standing in the kitchen.  The version on which his representative based his cross-examination is accordingly different from that testified to by the employee.

Although he was aware that “it cannot be like that” and his daughter would never do such a thing, he did not find it strange that M uninvited entered his house.  Neither did he find it necessary to ask her why she was there or to ask her to leave, stating that in his culture when someone entered your house you invited them in offered them something and sat down with them.  Yet on his version in the case of M he offered her a cool drink and then vacuumed his house.

At the disciplinary hearing as per the disciplinary hearing record (Exh B) at page 66, line 8 the employee is recorded as saying M gave him the “flag maps” “say after eight because we take break 10 minutes”.  This is contrary to his evidence at the arbitration, in the disciplinary hearing no mention is made of M giving him the “flag maps” in front of the whole class.

In the employee’s view her visit had nothing to do with the “flag maps” as he had not asked her to visit him in this regard or at all.  He denied that he had asked M for the “Flag maps” and that in fact M had during class in the morning (2007) entered the class room and in front of the whole class had given him the “flag maps” and he then instructed one of his pupils to put it on the class room wall.  (In 2007 the employee was no longer his pupil, he had taught her in 2006).

In addition at B46 line 6 onwards the employee is recorded as saying in the disciplinary hearing that M on a second occasion brought him a picture of Steve Biko.  The employee did not raise this aspect in the arbitration hearing.

Not only is the employee’s explanation implausible but, it is contradictory and stands to be rejected on this basis alone.  I find that it is improbable that a learner, in a particular school, who was taught by the employee the previous year, would without any rational reason, arrive at the employee’s house uninvited, on a certain day, not having visited him before or after the said date.  There clearly had to be a reason for this.  That reason is to be found in M’s version of events.

Although not testified to directly the employee implied that the Labour Relations Officer in completing his appeal form A46 dated 04 November 2008 misled him.  He had apparently forwarded a handwritten appeal direct to the Head of Department on receipt of the outcome of his disciplinary hearing.  (This document was not handed up at the arbitration) and on a query being raised by the District Office he had then submitted A46.

The pro-forma introductory lines of the appeal read as follows:

“….appeal against the FINDINGS and/or SANCTION that have been imposed in terms of the Disciplinary Code and Procedure [Date]”

Neither FINDINGS and/or SANCTION are deleted.

In the space provided for the employee to give his reasons for appeal the following appears in handwriting. “I view the decision as harsh.  My side of the story was not listened to I view that I was not given a fair hearing I wish that the sanction be reversed and be issued a lighter sanction”.

The employee’s implication is disingenuous.  He is a qualified teacher with approximately 30 years experience and at the time teaching Economics, Management Sciences, History and Geography to Grade 7 learners.  A person in his position cannot be heard to argue that he was unaware of what he was doing when he signed the appeal (A46) on 4 November 2008. Not only is this incredulous, but it is highly improbable.  I find that the employee, on a balance of probabilities, knew what he was doing when he signed his appeal form (A46) and the fact that he asks for a lighter sanction, in the circumstances, amounts to an admission of guilt.  This is echoed in his referral (A32) at paragraph 5(b) where he writes “should never have been found guilty on a balance of probabilities”.  In other words the employee did not forthrightly deny committing the misconduct.

Mr Njenje who testified for the employee, does not assist his case.  He states clearly and at several times that “What I’m here for is to tell the [arbitrator] what I saw inside Bobo’s house, that’s all”.

In other words he could not testify as to what may or may not have transpired between the employee and M prior to his arrival.

In the disciplinary hearing Mr Njenje is recorded as saying that when he arrived at the employee’s house M was sitting drinking a cool drink in a plastic white garden chair in his sitting room.  P 73 line 5.  Later on at p 74 line 10 he says she was sitting in the dining room.  At the arbitration hearing he testified that he saw a little girl sitting on the sofa/couch drinking a cool drink when he arrived.

At the disciplinary hearing Mr Njenje is recorded as saying that “he was shocked” (Exh B page 86 line 10) at the presence of M in the employee’s house, however he did not see the need to ask the employee and thought she could be his daughter or a learner seeking donations.  At the arbitration he left out his earlier testimony of being shocked and after cross-examination stated that in addition to thinking she was family/the employee’s daughter he also thought she could be there for a donation.

At page 88,89 and 90 of the record of the disciplinary hearing he states that he waited less than 30 minutes for the employee to finish  “hoovering” his house.   During the arbitration hearing he states that he was at the employee’s house for a short period of time 10-15 minutes.  The employee testified that Mr Njenje, while they discussed the renovation of their houses, walked alongside him while he was vacuuming his house.  Mr Njenje does not refer to walking alongside the employee while he was vacuuming his house. 

Mr Njenje then confirms the employee’s testimony that they i.e., himself, the employee and M all left together (which correlates with the employee’s testimony, but not with M’s).

Given the above discrepancies and:

· Mr Njenje’s failure to satisfactory explain why he did not ask the employee why M was in his house although he was “shocked” (he thought it was his daughter or a learner come to collect donations).

· That this was the 1st time he had seen a minor female in the employee’s house, having known him since 1995 and on his evidence visited him once to twice per week.

· Mr Njenje’s indication that although he had known the employee since 1995, lived 3 blocks away from him and visited him approximately once/twice a week, that they were “work colleagues and neighbours” and “I told you, Mr Bobo is not my friend, he is my colleague” does not ring true and indicates that he is trying to introduce an aspect of objectivity into his evidence.

I find that his evidence was (not so carefully) constructed to assist the employee and accordingly reject it in so far as it differs from M’s.

In any event Mr Njenje’s evidence even if it were correct, which I find not to be the case, does not exculpate the employee in that in his own words, Mr Njenje could not account for what transpired while he was not in the employee’s house.

In the circumstances, based on the evidence placed before me and the demeanor of the respective witness, I find that on a balance of probabilities that the employer’s version of events is the more credible and that the employee is guilty as charged.

It was common cause between the parties that in the event of the employee being found guilty that dismissal would be an appropriate sanction.

I make the following award.

AWARD

1. The employee (Mr Mxolisi Bobo) is guilty of misconduct as per charge 1 in that he had a sexual relationship with a learner (M) in his school.

2. Considering the nature of the misconduct of which the employee is found guilty, the employer/employee relationship is irretrievably destroyed.

3. The sanction of dismissal imposed on the employee is appropriate and the employee (Mr Mxolisi Bobo) remains dismissed from the employment of the employer as from the original date of his dismissal namely 11 June 2009.

4. The dismissal of the employee to the extent set out above was procedurally unfair and the employee is awarded two months compensation calculated at the rate of his remuneration at the time in question namely:

R 23 764.00 (R11 882.00 X 2) less lawful deductions for RSA Tax.

5. The employer is to pay the employee the amount in 4, within 30 days of the date of this award.

6. There is no order as to costs.
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1. Details of hearing and representation:

The arbitration hearing commenced on the 04 March 2010 at the Department of Education offices in Bethlehem. The testimony of all witnesses was finalised on the same day. It was agreed that the issue concerning the excessive delay in disciplining the applicant and the possible prejudice to the applicant be dealt with via heads of argument. The applicant was directed to file its founding affidavit by 18 March 2010. The respondent was to answer by 25 March 2010 and the replying affidavit, if any, was to be filed by 01 April 2010. Only a founding affidavit and an answering affidavit were received. The applicant was represented by T P Motsoeneng from SADTU. The Free State Department of Education was represented by K J Tlale. The interpretation was conducted by Dennis George Keswa.

2.Issues to be decided:

The applicant was dismissed for misconduct in that it was alleged that the applicant had a sexual relationship with a learner. The applicant is challenging both the procedure and substance of his dismissal. On the issue of procedure the applicant alleges that he was denied representation and the hearing proceeded in the absence of the applicant's representative. It is further alleged that the respondent failed to follow procedure by not adhering to a reasonable time frame in disciplining the applicant. The applicant alleges that he was therefore prejudiced as a result.
3.Background to the issues:

The applicant commenced employment with the respondent in 1986 as  level one educator. The applicant was promoted in July 1992 to the position of Head of Department at post level 2. The applicant was dismissed on 20 July 2009. 

4. Survey of the evidence and argument:

4.1 Evidence of the Respondent

4.1.1 Witness1:  Dr Steven Tsotetsi testified as follows:

1) The witness was the presiding officer of the disciplinary enquiry.

2) At the disciplinary enquiry the applicant indicated that he was not going to be         

       
represented.

3) The witness read the applicant his rights including the right to be represented. A 

certain Mr Tseki from the South African Democratic Teachers Union requested to be present but indicated that he would not represent the applicant and that he would be present as an observer. The witness indicated that he allowed this.

4.1.2 Cross Examination

1) The witness advised the applicant that he had the right to be represented.

2) The applicant was asked by the witness whether he was content/' happy ' with the process of the disciplinary enquiry. The applicant indicated that he was happy with the procedure.

3) At no time did the applicant ever indicate that he was intimidated by the proceedings.

4.1.3 Witness 2: Learner Y testified as follows:
The learners identity for all intents and purposes has been kept confidential. The learner was allowed to have her guardians present at the enquiry in order to create an environment conducive for the learner to give her testimony.

1) In 2005 the witness was in grade 10 and was approximately 16 years old. The witness attended Ithabiseng School. The witness knows the applicant as an educator from Ithabiseng School.
2) The applicant did not directly teach the witness for any subject at school.
3) The witness alleges that she and the applicant were lovers. The relationship began in 2005. The witness indicated that she and the applicant are not lovers today because after the love affair was exposed the applicant was no longer interested in the witness.

4) A lady friend of the witness by the name of Ms Hlambase exposed the witness’s relationship with the applicant. No one from the witness’s home was aware of the relationship between the witness and the applicant.
5) The witness alleged that she was at first afraid of having a relationship with the applicant because he was an educator. The applicant however indicated to the witness that he would keep it a secret.

6) The witness indicated that she would normally meet the applicant at 9pm  in the evenings. The witness would leave home early and tell her parents that she was going to stay at another lady teacher’s house. This would enable the witness to stay away from home until late in the evening.
7) The witness indicated that she did have sexual intercourse with the applicant on many occasions. The witness could not recall the exact number of occasions that this occurred.
8) Ms Hlambase became aware of the witness’s relationship with the applicant after the witness had informed her that she had fallen pregnant. Ms Hlambase queried who the father of the child was. The witness indicated that the applicant was the father and had impregnated her. Ms Hlambase proceeded to inform the witness parents of the situation after she had accompanied the witness and the applicant's girlfriend to confront the applicant at school. Ms Hlambase suggested that the witness approach the applicant's girlfriend and indicate to her what had happened. When approached by the witness,  the applicant's girlfriend indicated that it was best to discuss the issue in the presence of the applicant. Ms Hlambase, the applicant's girlfriend and the witness proceeded to confront the applicant at school. When confronted, the applicant indicated that the witness was lying and proceeded to slap the witness.
9) The witness indicated that the applicant had another girlfriend while he was having an affair with the witness.
10) The parents of the witness approached the principle of the school to enquire why the applicant had hit the witness and also to discuss the issue of the relationship between the witness and the applicant. The principal of the school only became aware of the relationship after the parents of the witness had approached the principal.

11) The witness denies that she approached the applicant and indicated that she was joking about her pregnancy. The witness reiterated that she was in love with the applicant and had a sexual relationship with the applicant.
12) The witness indicated that she did approach the principle at one stage to indicate that an educator by the name of Majake had confessed his love for the witness.
13) The principal demanded Mr Majake to apologise in this regard.

4.1.4 Cross Examination

1) The witness met the applicant in 2005 at the school. They met in the applicant's office. The witness is unable to recall the exact date. The affair between the witness and the applicant commenced in November 2005 during the exam period.
2) When the applicant proposed his love for the witness he told  her that she should treat it seriously and not tell anyone, not even her friends. Thereafter the applicant would tell the witness when, where and at what time to meet.
3) The witness stays in Tambo location and the applicant stays in the Riverside which is a distance away. The witness indicated that she met with the applicant at about 9 pm when it was dark and nobody would see them. The witness would then stay over at the applicant's place.
4) The witness admitted that she had lied to her parents about staying at another lady teachers house because she had an agreement with the applicant that she would keep their relationship a secret. The witness indicated that she lied to her parents because she wanted to meet with the applicant and she did not want her parents to know that she was having an affair with the applicant.
5) The witness confirmed that she was in a sexual relationship with the applicant and that the applicant never used a condom. The witness discovered in July 2006 that she was pregnant after attending at the clinic. The witness indicated that she knew that it was the applicant who had impregnated her because he was the only one with whom she was having an intimate relationship.
6) The applicant gave money to the witness’s younger sister such that that the witness could go to the doctor to confirm that she was indeed pregnant.
7) The witness indicated that when the applicant was approached in the presence of his girlfriend he denied that he was having a relationship with the witness and accused witness of lying. The applicant then proceeded to slap the witness. The applicant's girlfriend intervened when the applicant slapped the witness.
8) The witness indicated that at no time did she ever see the applicant in the company of his girlfriend. The witness indicated that initially she did not know that the applicant had a girlfriend. After some time of being romantically involved with the applicant the witness became aware that the applicant had another girlfriend. The witness does not know whether the applicant and his girlfriend continued with their relationship after the applicant's relationship with the witness was exposed.
9) The witness alleged that Mr Majake had confessed his love for her and inappropriately touched her. The witness took offence to this because Majake was a friend of the applicant and the witness was already romantically involved with the applicant. The witness indicated that she reported Majake to the principle because he was the applicant's friend and she did not want to develop a relationship with him. The witness was present when the principal summoned Mr Majake and reprimanded him. Majake apologised and the witness accepted his apology.
10) The witness indicated that she engaged in an intimate relationship with the applicant because she was in love with him.

4.1.5 Re-Examination

1) The witness indicated that she had no other relationship accept the relationship with the applicant.

2) The relationship with the applicant did not continue after the witness informed the applicant that she was pregnant.

4.1.6 Witness 3: Mamohlolo Motaung testified as follows

1) The witness is the younger sister of the affected learner.

2) The applicant had visited the home of the witness when he brought money (R150) to give to the witness’s sister, in order for her to visit the doctor to establish that she was really pregnant. The witness proceeded to give the money to her grandmother. The only time that the applicant ever came to the witness’s house was to give the money.

3) The witness assumed that the applicant had impregnated her sister because he was giving the money to take her to the clinic.

4.1.6 Cross Examination

1) The witness only realised that there was an affair between the applicant and her sister when the applicant brought the money to the house. The witness’s sister would leave the family home on a Friday evening and only return the following day. She would indicate that she was going to stay over at her family's house.

2) The witness found out sometime in 2006 that her sister was pregnant.

3) The witness was unable to recall the specific date on which the applicant brought the money to the house. All that the witness could recall was that it was a Friday.

4) The witness confirmed that she saw the doctor's letter confirming that her sister was pregnant.

4.1.7 Witness 4: Makoanyani Reuben Doctor testified as follows:

1) The witness is the principle at the school where the applicant was an educator. The witness instituted an investigation and reported the matter to the Department of education after he had received a complaint from learner Y’s  granny that the applicant had impregnated the learner.

2) At no time did the applicant ever admit to the witness that he had a relationship with the learner concerned.

3) The witness once did receive a complaint that Majake had fondled the learner concerned. The witness summoned the educator to his office. In the presence of the applicant, Majake apologised to the learner for his inappropriate behaviour.

4) The witness made a note of the incident in his daily occurrence book.

4.1.8 Cross Examination

1) Majake denied that the incident occurred but nevertheless apologised to the learner. The witness did not comment as to whether the apology was an acceptance of the incident. It is possible that Majake was afraid to openly admit to the incident.

2) The witness indicated that the applicant was a hard worker and a positive person. The witness is not aware of any other misconduct concerning the applicant, neither did the witness have any problem with the applicant's work ethic.

4.2. Evidence of the Applicant

4.2.1 Witness 1: Tankiso Lucas Twala testified as follows:

1) The applicant had been an educator for 23 years and during this time never committed any act of misconduct.
2) The applicant became aware of the allegation when the commission of enquiry was convened in November 2005. The applicant indicated that he only became aware of the actual charge against him a week before the enquiry was convened.
3) The applicant was not represented by the union at the disciplinary enquiry. The applicant requested to be represented; however, the applicant alleges that he was informed that the hearing would proceed in the absence of his representation.
4) The applicant indicated that Mr Tseki, the SADTU official, attended the disciplinary enquiry as an observer. The applicant indicated that he was allowed to cross-examine the respondent's witnesses, but was told that his cross examination was limited to the testimony of the witnesses. The applicant indicated that he was denied the opportunity to lead any evidence at the hearing.
5) The incident occurred in 2005, however, the applicant was only charged in 2007. The applicant finally received a letter of dismissal on 20 July 2009.
6) The applicant indicated that his fiancé’ became ill during August 2008 and passed on in December 2008. The applicant regarded his fiancé’ as a main witness in this matter. The applicant indicated that if his fiancé’ was alive she would be able to testify to the incident when the learner and her friend confronted him at the school after approaching her.
7) The applicant denies that he ever met with the learner Y and that he ever confessed his love for her. The applicant denies ever having a sexual relationship with learner Y and that he had impregnated her.
8) The applicant denies ever giving any money to learner Y’s sister in order to take learner Y to the clinic.
9) The applicant indicated that he was told by some people that learner Y had opened cases with the South African police services and had then at a later stage abandoned these cases.
10) The applicant indicated that he had a fiancé’ and would spend time with her every Friday and therefore it was not possible that he was in the company of learner Y.

4.2.2 Cross Examination

1) The applicant was unable to comment why all the versions which he testified to in his evidence in chief were not put to learner Y in cross examination, such that learner Y could have responded.
2) The applicant refused to answer as to why it was not put to learner Y’s sister , in cross examination, that he did not give her any money to give to learner Y.
3) The applicant indicated that his  fiancé would have testified that learner Y and her friend had approached the applicant's fiancé. The applicant indicated that his fiancé would also have testified that there was no relationship between the applicant and learner Y.
4) In seeking clarity from the applicant the applicant indicated that he did not call his fiancé as a witness at the disciplinary enquiry. The applicant initially indicated that his fiancé was working and therefore she was unable to avail herself for the disciplinary enquiry. The applicant then changed his version and then indicated that he didn't know that he could bring witnesses to the disciplinary enquiry.
5) The applicant indicated that he stayed approximately 5 km away from learner Y.

4.2.3 Witness: Tafumane Wellington Majake testified as follows:

1) The witness is familiar with the applicant. The applicant was initially the witness’s teacher and later, after the witness qualified as an educator, they became colleagues.
2) In the witness’s opinion the applicant is one of the best teachers that the witness knows.
3) The witness normally visited the applicant on Fridays and on weekends. The witness organised accommodation for the applicant. The applicant had arranged for the witness to teach at Ithabiseng School.
4) Normally the witness, the applicant and the applicant's fiancé would be together. The witness would normally transport the applicant’s fiance to the applicant's residence.
5) The witness indicated that at no time did he ever see any learner at the applicant's residence.
6) The witness is familiar with learner Y since he was a pupil at the school where the witness was an educator.
7) The witness indicated that at no time did he tell learner Y that he was in love with her. There was an incident where an allegation was made by learner Y that the witness had indicated to learner Y  that he loved her.
8) The witness indicated that learner Y had apologised to the principle for saying that the witness had confessed his love for her.
9) The witness denies that he apologised for allegedly fondling learner Y.
10) The witness indicated that he was called the following day to sign the incident book in the principal’s office, to confirm the events of the meeting between the principal,  learner Y and the witness.

4.2.4 Cross Examination

1) The witness indicated that if there was a relationship between the applicant and learner Y then the applicant would have told him about it.

2) The witness confirmed that his signature did appear in the extract of the occurrence book where the principle had noted the incident between learner Y and the witness. The witness indicated that he signed the contents of the book without reading the actual entry.

4.2.5 Re-Examination

1) The witness indicated that he was not given the opportunity to read the entry which the principal had made into the occurrence book.

2) The witness indicated that he could not even recall apologising to learner Y.

4.2.6 Witness: Kagiso Ntsala testified as follows:

1) The witness is a colleague of the applicant. The applicant is actually the witness’s Head of Department at the school. The witness indicated that the applicant is like a brother to him and that he learnt a lot of things from the applicant as an educator.

2) The witness indicated that he had never seen learner Y at any given time at the applicant's house, neither did he ever see learner Y in the company of the applicant. The witness indicated that he could therefore not confirm that there was a relationship between the applicant and learner Y.

4.2.7 Cross Examination

1) The witness confirmed that he was not always in the presence of the applicant. The witness therefore agreed that he could not confirm that the applicant did not have the relationship with learner Y.

4.2.8 Re-Examination

1) The witness expressed an opinion that in his knowledge of the applicant he found it difficult to believe that the applicant would have had a sexual relationship with learner Y.

4.2.8 Applicant’s argument on procedural unfairness relating to the delay in 

         Disciplinary proceedings

1) The applicant made reference to various case law in support of its argument for procedural unfairness. In the matter between Department of Public Works, Road and Transport v Motshoso and others (2005) the Labour Court upheld the decision of the arbitrator who found that “the failure of the employer to act promptly in to execute its decision to dismiss was so grossly unfair that it vitiated the decision to dismiss”.
2) Reference was also made to POPCRU v Minister of Correctional Service and others (2006), where the applicant expressed the view that due to the procedural defects applied by the minister in dismissing the applicant’s in that matter, an order to reinstate the applicant’s were made. At paragraph 31 the judgement read “the procedure followed deviated from the prescribed procedure in a number of ways, all of which were prejudicial to the applicant’s” . The applicant therefore expressed the view that this judgement lent weight to the argument that the applicant in this matter should be reinstated.
3) The applicant was therefore of the view that due to the delay in discipline the applicant should not have been dismissed.
4.2.9 Respondents argument on procedural unfairness relating to the delay in 

         disciplinary proceedings

1) The respondent has in its employ a total of approximately 33000 employees.
2) An average of 40 cases per month relating to misconduct is filed with the respondent. The respondent only has nine Labour Relations Officers who are responsible for servicing the five District offices and the 22 Directorates across the province.
3) In 2007 the respondent experienced a backlog of approximately 80 cases.
4) The misconduct of the applicant only came to the attention of the respondent on 22 November 2007, two weeks prior to the closure of the school.
5) The case was allocated to one Mr Mokoena for investigation in mid January 2008 after the schools reopened. Due to the backlog of cases that were experienced Mr Mokoena was unable to finalise the matter in a space of three months.
6) Thus the disciplinary enquiry only convened in July 2007.
7) The respondent indicated that it had no control over the delay experienced with finalising the applicant’s appeal as this was filed with the office of the MEC of education.
8) The respondent indicated that whilst the applicant made reference to case law with regard to the delayed disciplinary actions, the applicant did not deal with the relevance of the caselaw to his particular matter.

5. Analysis of Evidence

1) The focus of this arbitration, as far as substance is concerned, is to establish on the balance of  probabilities whether the applicant in this matter did in anyway have a sexual relationship with Learner Y.
2) Learner Y testified that she was propositioned by the applicant sometime in 2005 and began an intimate relationship with the applicant during the course of November 2005. Learner Y at some point fell pregnant and indicated that the father of the child was the applicant. At this point Learner Y indicated that she confided in her friend that she was having an intimate relationship with the applicant and that he had impregnated her.. Learner Y testified that it was at this point that her friend Hlambase insisted that they approach the applicant’s girlfriend and make her aware of the situation.
3) It is common cause that Learner Y did in fact approach the applicant’s fiancé in this regard. The applicant himself confirmed that had his fiancé still been alive she would have attested to the incident where Learner Y and her friend had approached the applicant’s fiancé and then confronted him at the school. Thus there is confirmation that such an incident did in fact take place. One would question why would Learner Y at random select the applicant and blame him for her pregnancy, if she was not having an intimate relationship with the applicant. One would also further question why Learner Y would in fact claim that she had an intimate relationship with the applicant and at random accuse him of such. There is no evidence to suggest that Learner Y had any personal vendetta against the applicant or that she disliked the applicant for any reason, such that she would be vindictive towards the applicant. The applicant himself did not present any version as to why Learner Y would falsely accuse him of such a serious offence. If anything, if Learner Y was merely choosing somebody at random to blame for her pregnancy, why not choose Mr Majake as a victim, since it was intimated that Majake had made unsavoury advances towards Learner Y. The principal, Makoanyani Reuben Doctor, confirmed in his testimony that Majake was summoned to the office and that Majake apologised for his behaviour. This corroborated Learner Y’s testimony. Learner Y, however, alleged that she was involved in an intimate sexual relationship with the applicant. At no time during the cross examination of Learner Y was it ever put to her that what she had testified to was a fabrication. The applicant was unable to comment as to why he did not put the version to Learner Y in cross examination, denying that there was ever an intimate relationship between himself and Learner Y,  such that Learner Y could have responded accordingly.
4) Learner Y testified that after she had informed the applicant that she was pregnant, the applicant had provided her with money to visit the doctor in order to confirm that she was indeed pregnant. Learner Y’s sister, M Motaung, corroborated the testimony of Learner Y that the applicant had on some Friday handed to M Motuang an amount of R150-00 which he indicated was for the purpose of taking Learner Y to the clinic. I have no reason to believe that M Motaung or Learner Y was being untruthful in this regard. The applicant denied in his evidence in chief that he ever gave money to M Motaung, however, he was unable to explain under cross examination why he had not put such versions to both Learner Y and her sister in cross examination of their testimony. I find it highly improbable that Learner Y and her sister would collude to concoct a story that the applicant had given the money such that Learner Y could go and confirm that she was pregnant. I therefore find it more probable that the applicant did indeed give the money in question to Learner Y’s sister.  
5) The question therefore that needs to be asked is what reason would the applicant have to give Learner Y money to conduct a test to establish if she was indeed pregnant, if he had no interest in the matter. Furthermore why would the applicant deny giving the money to Learner Y.  The dominant conclusion that one could draw in this instance is that the applicant showed an interest and provided the money because he wanted Learner Y to make sure that she was pregnant, simply because he felt responsible and understood the implications if Learner Y was indeed pregnant. 
6) The testimony provided by both the applicant’s witnesses merely amounts to speculation that it was not possible that the applicant could have had an intimate relationship with Learner Y. Both witnesses make these assumptions on the basis that at no time did they ever see the applicant in the company of Learner Y. Whilst this might be true, both witnesses were not in the applicant’s company every single moment of every single day, so it would not be accurate for them to assume that the applicant did not ever meet with Learner Y. Furthermore it was the testimony of Learner Y that she would meet with the applicant late in the evening such that nobody would see them together. Learner Y’s sister corroborated the version that Learner Y would at times leave home on a Friday evening and only return the following morning. Furthermore Learner Y testified that the applicant would tell her when, where and at what time to meet. Thus it is believable that the applicant and Learner Y only met in the evenings and it was for this reason that both the applicant’s witnesses did not see the applicant and Learner Y sharing each other’s company. 
7) I cannot find any evidence of any motive that Learner Y might have to falsely accused the applicant of having an intimate sexual relationship with her. Neither can I find any motive for Learner Y’s sister to fabricate the incident where the applicant had given money to her in order to go to the clinic. Both Learner Y and her sisters testimony were consistent. I did not find their testimony to be rehearsed in any way. Holistically speaking I find the testimony of Learner Y and her sister to be reasonable at all times. Learner Y and her sister have nothing to gain by testifying against the applicant. In fact the outcome of the arbitration would have absolutely no material effect on either of them. I can therefore find no reason why they would fabricate their testimony.
8) The applicant on the other hand was unable to give any explanation as to why the versions of both Learner Y and her sister was not challenged in cross examination. In fact the applicant refused to answer as to why he did not rebut Motuang’s version that he had given R150-00 to her, and afford her the opportunity to respond under cross examination. 
9) I therefore find that the greater probability exists that the applicant and Learner Y did in fact have an intimate sexual relationship.
10) On the issue of procedure the applicant alleges that he was denied representation at the disciplinary enquiry. The presiding officer at the hearing, Dr Steven Tsotetsi, testified that he had indicated to the applicant that he had the right to be represented. He further testified that one Mr Tseki from SADTU had availed himself at the hearing, however, requested that he be allowed to be present as an observer. The witness indicated that he ceded to Mr Tseki’s request. It was the applicant’s contention that he requested to be represented at the enquiry, however, the enquiry proceeded without him having any representation. If the presiding officer had denied the applicant the right to be represented, I do not think that he would have ceded to the request that a union official from SADTU be part of the proceedings as an observer. He would have surely disallowed this. I therefore find it highly improbable that the applicant was denied the right to be represented at the hearing.
11) In the POPCRU v Minister of Correctional Service and others (2006), which was cited by the applicant, it was noted by the applicant that in paragraph 30 of the said judgement the judge indicated that “the procedure followed deviated from the prescribed procedure in a number of ways, all of which were prejudicial to the applicant’s” . The principles that are being established in this judgement relate to the extent to which the employer had deviated from the prescribed procedure and furthermore to what extent this deviation was prejudicial to the applicant. Thus the judgement does not just deal with the fact that there was a deviation from the procedure, but qualifies the approach by evaluating the prejudice which the applicant’s suffered as a result of the deviation. Thus one has to evaluate whether there was a deviation in procedure by the respondent in this matter, and to what extent this prejudiced the applicant
12) The applicant alleged that he was prejudiced in terms of this proceedings due to the time lapse between the actual incident and the arbitration because one of his key witnesses (his fiancé) had since passed away. In light of this there existed a need to establish the extent to which the applicant would suffer prejudice as a result of him not being able to present is fiancé as a witness. On asking questions of clarity the applicant indicated that his late fiancé was never called as a witness at the original disciplinary enquiry. At first the applicant indicated that his fiancé was not presented at the disciplinary enquiry because she was working. The applicant then changed his version and indicated that his fiancé was not presented at the disciplinary enquiry because he was not aware that he could present witnesses at the enquiry. On seeking clarity as what his fiancé would have testified to, the applicant indicated that she would have confirmed the incident when Learner Y and her friend had confronted him (the applicant) at school, after approaching his fiancé. The applicant also indicated that his fiancé would have testified that he was not having an affair with learner Y. I do not find the applicant reliable in his testimony concerning why his fiancé was not presented as a witness at the disciplinary enquiry, as the applicant presented two differing versions in this regard. Furthermore, the applicant himself confirmed the incident when Leaner Y, his fiancé an Hlambase confronted him at the school. Even if the applicant’s fiancé was presented as a material witness I do not believe that she would have been able to conclusively say that the applicant did not have an affair with Learner Y, since it was the testimony of Learner Y (which I find to be reasonable) that the applicant would indicate to her when, where and what time to meet with him. Obviously the applicant would have decided a time and place when his fiancé was not present. I therefore find that even if the applicant’s fiancé  had to testify, she would not have materially swayed the evidence in the applicant’s favour. I therefore cannot find that the applicant has been severely prejudiced due to him not being able to present his fiancé as a witness.
13) It is common cause that the applicant’s disciplinary enquiry convened on 25 July 2007. The sanction of dismissal was given to the applicant in writing on 31 August 2007. The applicant then appealed the decision and the appeal was only finalised on 07 July 2009, almost two years after the original disciplinary enquiry. Whilst the time frame to give a final decision is excessive, this does not negate the seriousness of the applicant’s transgression. I must give cognisance to the fact that the Department of Education employs thousands of employees and that it has to deal with a  large employee workforce and that this at times could hamper the efficient handling of disciplinary enquiries. I therefore find the explanation given by the respondent to be reasonable in justifying the delay in bringing the applicant to an initial disciplinary enquiry. This is not to say that the Department of Education should function in an inefficient way.The respondent has, however, provided a reasonable argument as to why the applicant was only brought before a disciplinary enquiry in July 2007. Cognisance has been taken  that the respondent was at this point experiencing a backlog in its caseload, therefore the delay in conducting the investigation and eventually convening the disciplinary enquiry is understandable. I do not believe that the respondent was being negligent in this regard or blatantly chose to ignore its own procedures. One is aware of the fact that the decision of the appeal rested with the MEC for education in the province and given the scope of the MEC’s duties, this could possibly justify the delay in handing down the decision of the appeal. This is something, however, which the Department of Education and the MEC’s office needs to take cognisance of. In serious transgressions such as these, it becomes more prejudicial to the learners who might be exposed to incidents, then it is to the applicant himself. In this instance I do not believe that the delay in handing down the sanction so late had prejudiced the applicant in any way. The applicant still continued to perform his duties and earn a salary until his decision of the appeal was handed down. I therefore find that the applicant in this instance was actually advantaged by the delay, rather than prejudiced in any way. 
14) In the matter between Department of Public Works, Road and Transport v Motshoso and others (2005), there was a delay of almost two years, after the actual transgression, before the employee could be charged and be brought before a disciplinary enquiry. It took a further year and a half before the decision of the appeal was handed down. The arbitrator in this matter during the arbitration requested reasons for the delay in the disciplinary process and was informed by the employer that the reasons for the delay would not be addressed. By implication, the fact that the arbitrator had requested reasons for the delay, meant that the arbitrator was willing to give consideration to any reasonable explanation that might have been provided for the delay. If the arbitrator did not have this thinking in mind, there was no reason to request reasons for the delay from the employer. Thus it would therefore follow that consideration needed to be given as to whether the respondent in this matter had valid reason for the delayed disciplinary action.
15) In this instance I believe that the Department of Education had provided a reasonable explanation for the delay in convening the initial disciplinary enquiry.
16) Furthermore one has to be weary of the context in which the applicant functioned. The applicant was an educator whose primary purpose was to provide learning and teaching to learners and in carrying out this function, to ensure that the rights of the learners are protected and respected in every way. The applicant was not meant to use his status and his authority to undermine or unethically influence or infringe on the rights of a learner. Further section 28(2) of the Constitution provides that "A child's best interests are of paramount importance in every matter concerning the child." This consideration would supersede the consideration that the discipline was delayed in this instance and therefore the applicant should not have been dismissed. The applicant occupied a middle management position as a Head of Department and should have been reasonably been aware that his conduct was unbecoming. In fact the applicant is well aware that engaging in an intimate relationship with a learner in prohibited. Such a rule would be common sense to any reasonable responsible adult. Parents send their children to school in the hope that a safe environment would exist and that learning and teaching underpinned by sound ethical considerations would prevail. Therefore such a public interest is of importance and would also supersede the consideration that the discipline was delayed. I have, however, dealt with the issue that the applicant was not prejudiced in anyway by the delay of the discipline and therefore the delay in disciplining the applicant should not mitigate the actions of the applicant and the sanction handed down.
17) According to Section 17 of the Employment of Educators Act, should an educator be found guilty of any misconduct as listed in Section 17, then the educator MUST be dismissed. Thus this provision in the act does not make allowance for any lesser sanction other than dismissal. It has in this instance been established on a balance of probabilities that the applicant has transgressed in terms of Section 17 (1) (c) of the Employment of Educators Act 76 of 1998 as amended, by engaging in a sexual relationship with a learner. Thus the only appropriate sanction would be that of dismissal. 
6. Award

1) I find the dismissal of the applicant to be both procedurally and substantively fair.

2) The dismissal of the applicant is accordingly upheld.

Signed and dated on this the 10th        day of May 2010
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1.Details of hearing and representation:

The arbitration hearing commenced on the 23 March 2010 at  the Department of Education offices in Bethlehem. The matter was finalised on the same day. Parties requested to submit closing arguments in writing. All closing arguments were received by the first week in April 2010. The applicant was represented by M Blignaut, an attorney. The Free State Department of Education was represented by T Tsunke.

2.Issues to be decided:

The applicant alleges that he was unfairly dismissed for alleged misconduct relating to sexual harassment. The applicant was charged in terms of Section 17 of the Employment of Educators Act. The applicant is challenging the substance of his dismissal.

3.Background to the issues:

The applicant commenced teaching at Bartimea School on 1 October 2002. The applicant was promoted to the post of HOD at Bohlokong Primary School on 16 February 2005. The applicant was brought before a disciplinary hearing in August 2007. The sanction of the disciplinary enquiry was handed down to the applicant on 9 October 2007. The applicant appealed the  sanction of dismissal which was handed down. The outcome of the appeal was received by the applicant on 28 July 2009. At the time of his dismissal the applicant earned a salary of R 161,748 per annum. The applicant seeks retrospective reinstatement.

4. Survey of the evidence and argument:

4.1 Evidence of the Respondent

4.1.1 Witness1:  Learner A  testified as follows:

1) The witness is familiar with the applicant. The witness alleged that the applicant touched her in an inappropriate manner. The applicant would hit the witness on her buttocks. The witness recalled that there was a time when the applicant rubbed the breasts of the witness and the witness also recalled an incident where the applicant rubbed her thighs.
2) The witness was in the library and another teacher as well as the applicant was present. The applicant approached and stood at the witness’s side to peruse her art file. At this point the applicant began rubbing the side of the witness’s body with his hand. The witness alleged that this  kind of behaviour by the applicant happened on a number of occasions. The witness indicated to the applicant that she was uncomfortable with the applicant's behaviour, however, the applicant still persisted.
3) The witness did mention the applicant's behaviour to another teacher in order to establish whether the applicant's behaviour was appropriate. The witness, however , kept the identity of the applicant anonymous. The teacher indicated to the witness that such behaviour from an educator was unacceptable.

4.1.2 Cross Examination

1) The witness initially thought that it was her fault that the applicant was touching her in an inappropriate manner. The witness only became aware that she was not doing anything wrong and that the applicant’s behaviour was unacceptable after she had spoken to one of the other educators.
2) The applicant on occasion hit the witness on her buttocks when she exited the library.
3) The applicant also made inappropriate gestures on a particular day when the witness was being taught a traditional dance by some female educators. It was the applicant's duty during this time to teach the boys, however ,the applicant presented himself in the area where the witness and other learners were being taught the traditional dance.
4) The witness indicated that there were also other incidents involving the applicant and other learners where the applicant had behaved inappropriately towards the learners.

4.1.3 Re-examination

1) The applicant was present in the hall when the girls were dancing. The applicant indicated to the witness that she should shake her body such that the costume that she was wearing would lift higher so that he could see her buttocks. The witness took offence to this remark and proceeded to move away from where the applicant was standing.

4.1.4 Witness 2: Learner B testified as follows:

1) The witness is familiar with the applicant. In 2004 the witness was in grade 8 and taught  by the applicant for the first time.
2) The witness alleged that the applicant would on occasion touch her breasts.
3) At the beginning of the year the witness had an assignment and required a dictionary. The witness went to the library and requested a dictionary from the applicant. The applicant indicated to the witness that she could have a dictionary if she gave him a kiss. The witness refused and walked out of the library to find a dictionary elsewhere.
4) On a number of occasions as the witness entered the class of the applicant the applicant would hold the witness around the waist and sometimes rubbed the witness on her body. On occasion if the witness failed a test the applicant would hit her on the chest after rubbing her chest first.
5) The witness indicated that she even requested one of her male friends to lie  to the applicant and indicate that he was her boyfriend in the hope that the applicant would leave her alone. On one occasion the witness entered the classroom and indicated to the applicant that Chris was her boyfriend. The applicant responded by saying to the witness that Chris was merely a boy and not a man and that he could not satisfy the witness in the way he (the applicant) could. The witness interpreted this as a sexually provocative statement. The witness proceeded to tell the rest of the class what the applicant had said. The witness’s classmates then approach the applicant regarding his inappropriate behaviour.
6) Other than for the applicant's inappropriate behaviour the witness had no reason to dislike the applicant from an educational perspective.

4.1.5 Cross examination

1) Two other pupils were present when the incident in the library occurred. The witness did not think anything of it at first until the applicant started further behaving inappropriately.

2) There were also boys present in the class and the applicant also hit the boys on their chest. The witness indicated that she felt uncomfortable with the applicant rubbing her breasts.

3) The witness indicated that she did not discuss the issue with her parents because she was scared and she did not feel comfortable discussing issues of a sexual nature with her parents.

4) The witness first reported the incident to Mrs Liebenberg after one of the other girls had approached Mrs Liebenberg.

4.1.6 Witness 3: Anna Helena Liebenberg

1) The witness has been the social worker at the school for the past 17 years.

2) The witness indicated that Learner A approach the witness during the second half of 2005 after a discussion was held in the life orientation class which dealt with the issue of sexual harassment. Learner A  then explained to the witness that the applicant had harassed her.

4.1.7 Cross Examination

1) The witness completed a report after consulting with the learners and the report was handed to the principle who forwarded it to the Department of Education.

2) The learners were unable to recall the exact date of the incidents. At no time did the learners contradict themselves when they related the story to the witness. The two learners did not want to give the names of the other learners who were also harassed by the applicant.

4..2 Evidence of the Applicant

4.2.1 The applicant Johannes Hlasinyana Tladi testified as follows:

1) The applicant commenced teaching at Bartimea School on 1 October 2002. The applicant left the school on 16 February 2005 after he had been promoted to the post of HOD at the Bohlokong Primary School.

2) The applicant was not aware of any disciplinary action against him at the time of his leaving Bartimea School for the deaf and blind. During his career at Bartimea School for the deaf and blind the applicant never received any complaints regarding his behaviour. The applicant did not have a negative disciplinary record during this time.

3) The applicant is currently unemployed. The applicant received confirmation of his dismissal on 20 July 2009 after his appeal had failed.

4) The applicant was dismissed after four years from the time the alleged incidents had occurred.

5) The applicant cannot recall any incident were he asked the learner to kiss him. The applicant was surprised that the witness did not report the incident to her learner representatives.

6) The applicant cannot recall the incident with Learner A, where it was alleged that the applicant had touched the learner inappropriately.

7) Whilst the applicant was based at Bohlokong primary school at no time was the applicant ever accused of any act of sexual harassment.

4.2.2 Cross Examination

1) The applicant denied taking advantage of the learners because they were physically disabled. The applicant alleged that because he was a people's person his actions were misinterpreted.

2) The applicant alleged that the learners made up the incidents which were described and that it was a conspiracy against him. The applicant alleged that the learners were influenced by Mr Mogotsi in order to defame his character.

3) The applicant indicated that even after he left Bartimea School in 2005, his relationship with Mr Mogotsi was a good relationship.

4.2.3 Re-Examination

1) The applicant admitted hitting both girls and boys on the chest. He would instruct them to put their chest out and he would hit them on the chest.

2) The applicant indicated that he was of the understanding that he was only not allowed to hit learners with a stick.

On seeking clarity from the applicant and asking him the question as to whether he would deem it appropriate if an educator hit his daughter on the chest, the applicant was unable to respond.

4.2.8 The closing arguments of the applicant and respondent were noted.

5. Analysis of Evidence

1) Learner A testified that the applicant had acted inappropriately on a number of occasions by rubbing the side of her body as he stood next to her. Whilst the witness was unable to recall actual dates and times of the actions, she testified that the applicant displayed such inappropriate behaviour on a number of occasions. Learner A further testified that she informed the applicant that she was uncomfortable with such behaviour of the applicant, however, the applicant still persisted with such behaviour which amounted to harassment with a sexual connotation attached to it. Learner A further testified to an incident where the applicant had made a comment to her (while she busy practicing a traditional dance) that she should shake her body such that the costume she was wearing would lift higher so that he could see her buttocks. The Learner indicated that she took offence to such a comment and moved away from where the applicant was standing. Learner A also testified that when the aforementioned incident occurred, the applicant was meant to be tutoring the boys, yet he presented himself where the female learners were busy practicing their dance.

2) Learner B corroborated the testimony of Learner A, that the applicant had conducted himself in an inappropriate manner towards the learners. Learner B alleged that on a number of occasions the applicant held Learner B around the waist and rubbed her body as she entered his class. Learner B further testified that on occasion if she failed a test, the applicant would hit her on the chest after rubbing her breasts first. The applicant himself confirmed that he would hit the learners(both boys and girls) on the chest. The applicant’s defence in this regard was that he was under the impression that he only could not hit the pupils with a stick and was of the opinion that he was not doing anything wrong. Learner B testified that she even further went to the extent of lying that one of her fellow learners, by the name of Chris, was her boyfriend in the hope that the applicant would stop harassing her. Learner B, however, testified that the applicant merely responded to such a suggestion by indicating that “ Chris was merely a boy and not a man and that he could not satisfy the witness in the way he (the applicant) could “

3) The witness, Anna Helena Liebenberg, who was the social worker based at the school attended by the Learners testified that the Learner A had approached her with a complaint about the applicant’s behaviour and that the learner was consistent with the story that she told about the applicant’s alleged harassment of her. The witness therefore compiled a report based on what the leaner had told her.

4) The applicant in his defence and in an attempt to discredit the learners testimony indicated that none of the incidents described by the learners had ever occurred and that this was an alleged conspiracy against him by an educator by the name of Mr Mogotsi, who influenced the learners to defame the applicant. The applicant, however, by his own testimony discredited his own version when he testified that even after he left Bartimea School he enjoyed a good relationship with Mr Mogotsi. I then fail to understand what motivation Mr Mogotsi would have to discredit the applicant in this way. There was no evidence to suggest that Mr Mogotsi in anyway had any vendetta against the applicant. If Mr Mogotsi did indeed have the intention of discrediting the applicant, he would have done so while the applicant was still based at Bartimea School. He wouldn’t have waited until the applicant had left the school. This, however, brings us back to the applicant’s own testimony under cross examination where he stated that he had a good relationship with Mr Mogotsi. I therefore find it highly improbable that the learners were in any way coached or influenced to give the testimony which they gave. I find the testimony of the learners to be reliable, unrehearsed and a recollection of events that actually occurred rather than concocted stories as alluded to by the applicant.

5) The witness himself admitted that he did hit learners (both male and female) on their chests. The witness contention was that he thought that the learners were not supposed to be hit with a stick. On seeking clarity from the applicant it was asked whether the applicant still held the same opinion if he hypothetically had a daughter and an educator hit her on the chest with his hands, The applicant was unable to comment. Any reasonable person would know that it is unacceptable for an educator to make physical contact with a learner by hitting them on their chest (breasts). However, I do not believe that the applicant is ignorant of this. The applicant was quite deliberate in his actions and knew exactly what he was doing. The applicant is merely “grasping at straws” by indicating that he thought that it would only have been incorrect if he hit the learners with a stick. The applicant has made a feeble attempt to try and justify his actions.
6) At no time did the applicant ever dispute the testimony of the learners during cross examination. The applicant allowed for the learners to testify and then formulated a version of his own in his evidence in chief. Learner A testified that she had even indicated to the applicant that she was uncomfortable with the applicant’s behaviour towards her, yet the applicant still persisted with his harassment of the learner. Thus the applicant at a point was made aware that his behaviour was unacceptable (not that he should not have been reasonably aware of such), yet he persisted. From the testimony of the two learners it would seem that the applicant portrayed persistent behaviour in harassing the learners in a way which had a sexual element attached to it. This was further evident in the applicant’s response to Learner B when she attempted to pass off a fellow learner as her boyfriend, in an attempt to get the applicant to stop harassing her, and the applicant responded by saying ““ Chris was merely a boy and not a man and that he could not satisfy the witness in the way he (the applicant) could “ All the incidents highlighted by the learners in their testimony are not merely events in passing. These were calculated and persistent actions by the applicant which directly infringed upon the rights of these learners and which amounted to gross misconduct on the part of the applicant.

7) Section 3 of the South African Council of Educators Act 31 of 2000 states the following:-


“3.
An educator:


3.3
strives to enable learners to develop a set of values consistent with   

                          the fundamental rights contained in the Constitution of South Africa;


3.5
avoids any form of humiliation, and refrains from any form of abuse, 

                          physical or psychological;


3.6
refrains from improper physical contact with learners;


3.8
refrains from any form of sexual harassment (physical or otherwise) of 

                          learners;


3.9
refrains from any form of sexual relationship with learners at a school;


3.10
uses appropriate language and behaviour in his or her interaction with 

                          learners, and acts in such a way as to elicit respect from the learners;


3.12
does not abuse the position he or she holds for financial, political or 

                         personal gain.”

The applicant by his actions has transgressed in terms of section 3 of the South African Council of Educators Act and has failed to abide by a code of ethics envisaged within such act. 

8)   In the United Kingdom the Sexual Offences Act 2003 defines "sexual assault" as when a person (A)

1. intentionally touches another person (B),

2. the touching is sexual,

3. B does not consent to the touching, and

4. A does not reasonably believe that B consents.

In the United States the definition of sexual assault varies widely between the individual states. The Rape, Abuse & Incest National Network defines "sexual assault" as

unwanted sexual contact that stops short of rape or attempted rape. This includes sexual touching and fondling

Therefore “sexual assault” can include fondling, and sexual harassment.

Sexual harassment is any unwelcome sexual advances, requests for sexual favours, and other verbal or physical conduct of a sexual nature such as exhibitionism. Sexual harassment often manifests itself in subtle ways, such as sexually suggestive comments, unwanted touching, risqué jokes, or blatant demand for sexual contact. 

In giving consideration to the definition of “sexual assault”, one needs to question whether the applicant by his actions could be guilty of such. If one considers the evidence that has been presented, the applicant engaged in inappropriate physical acts of touching Learner A and Learner B by stroking the sides of their bodies, touching the breasts of Learner B and hitting her on her buttocks, holding the Learner around the waist, all of which amounted to fondling. The applicant also made suggestive comments of a sexual nature to both Learner A and Learner B. The applicant’s actions fall within the definition of sexual harassment and the broader definition of sexual assault. 

9)  According to Section 17 of the Employment of Educators Act, should an educator be found guilty of any misconduct as listed in Section 17, then the educator MUST be dismissed. This provision in the act does not make allowance for any lesser sanction other than dismissal. It has in this instance been established on a balance of probabilities that the applicant has transgressed in terms of Section 17 (1) (b) of the Employment of Educators Act 76 of 1998 as amended, where the educator through his actions had committed “sexual assault” on the learners who testified. Thus the only appropriate sanction would be that of dismissal. 
10) Furthermore it must be recognised that the applicant by his very occupation was placed in a position of authority and power over the learners. From the learners testimony it would seem that although they felt uncomfortable with the applicant’s advances, they were not even aware that the applicant’s actions amounted to sexual harassment. In fact Learner A testified that she at a stage felt that it was her fault that the applicant was touching her in an inappropriate manner. This is indicative of the psychological impact which the actions of the applicant had on the Learner, that she could even blame herself for the unwanted actions of the applicant. Thus the applicant’s actions reached far beyond merely the physical contact, it also had the potential to affect the Learners on a psychological level causing psychological scaring as well. 
11) The respondent has a constitutional duty to protect the rights of children and to ensure that a safe environment is created where learners can focus on learning and flourish as learners, and not be burdened with unwanted physical contact by those who were meant to serve in an ethical way and promote and uphold the very rights which they then choose to transgress. 
6. Award

1) According I find the dismissal of the applicant to be substantively fair.

2) The dismissal is accordingly upheld.

Signed and dated on this the 24th       day of May 2010
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1 DETAILS OF HEARING AND REPRESENTATION

1.1 This matter was heard at the offices of the Department of Education North West: Dr Ruth Segomotsi Mompati District Office, 30 Emmanuel Street, Colridge, Vryburg, at 9h00 on Tuesday, the 2nd of March 2010. The respondent party, Department of Education- North West was represented by Lesego Lejaka whilst applicant, Phineas Madimetja Seema appeared in person.
1.2 One (1) set of documents was entered into the arbitration by the respondent and her bundle of document is marked “A” and is paginated from 1 to 37. The documents submitted by the respondent as well as the contents thereof were agreed as being what they purport to be.
1.3 The hearing was electronically recorded and four audiocassettes tapes were used in this regard.
2
BACKGROUND TO THE DISPUTE
2.1 The applicant was employed as an Educator by the respondent with effect from the 1st of August 1996 and he was dismissal on the 31st of March 2008. 
2.2 The applicant alleged that his dismissal was substantively unfair in that he was dismissed for the infraction he never committed.
3 ISSUE TO BE DECIDED

3.1 I am required to determine whether or not the dismissal of the applicant by the respondent was substantively fair. Should I find that the dismissal was unfair, I am required to grant appropriate relief in accordance with the provisions of the Labour Relations Act 66 of 995, as amended.
4.
SURVEY OF EVIDENCE AND ARGUMENT

THE RESPONDENT’S CASE

The respondent party called three witnesses to testify in this matter.

The witness, Manna Joseph Molipa in his sworn evidence testified that: 

4.1 He is currently employed by the respondent as the Principal of Thapama High School. The applicant started working at Thapama High School as a biology teacher on or towards the beginning of the year 2006. He never had any problems nor quarrel with the applicant in the past. The issue of the sexual relationship between the applicant and the leaner was brought to his attention on August 2007.

4.2 He was informed of the said relationship by one of the teacher at his school. He (witness) and the Deputy Principal investigated the matter by obtaining statements from the other learners who were aware of the relationship. During the investigation, the leaner, Boingotlo Mopela confessed that she had a sexual relationship with the applicant. She (Boingotlo Mopela) further stated that her relationship with the applicant came ended when her aunt found out about it.

4.3 The witness testified further that all the learners who deposed their statements did so voluntarily without any fear, favour or pressure. The applicant approached him and the Deputy Principal and accused them of having vendetta against him. Immediately thereafter the learner, Boingotlo Mopela came to his (witness) office and indicated to him that the statement she wrote previously was incorrect. 

4.4 Boingotlo Mopela deposed another statement wherein she stated that she was having a relationship with an Educator by the name of Tshepo not the applicant. He (witness) approached Tshepo but the latter denied ever having a relationship with Boingotlo Mopela. The applicant was well aware that Educators were not allowed to have sexual relationship with learners. The applicant was aware of the consequences of having a sexual relationship with a leaner and he was even placed in possession of rules from the ELRC. 

Under cross examination the witness testified as follows

4.5 Learners attending the applicant’s biology classes started staying away from his class because they were not happy with the said relationship.

4.6 When he obtained the first statement from Boingotlo Mopela the latter confirmed that she had a sexual relationship with the applicant.

4.7 All learners including Boingotlo Mopela deposed their statements freely without any pressure or favour.


The witness, Tshepo Matlhare in his sworn evidence testified that: 

4.7.1 He is currently employed by the respondent as an Educator at Seabo High School.  He knew the applicant very well because he was his neighbour. He never had any relationship with Boingotlo Mopela. 

Under cross examination the witness testified as follows

4.8 Mr. Molipa was hostile towards him during his investigation of the matter.


The witness, Felicia Jonie in her sworn evidence testified that: 

4.9 The applicant was her biology teacher at Thapama High School during the year 2007. Boingotlo Mopela was her classmate but they were not close friends but they do sometimes discuss personal matters together. Boingotlo use confide to her about her love relationship with the applicant.

4.10 Boingotlo told her everything including how they met and fell in love. Boingotlo would sometimes tell them their biology marks before their scripts were issued to them by the applicant. She had the privilege of knowing who scored the lowest marks and she was always boastful of her lover. 

Under cross examination the witness testified as follows

4.11 Boingotlo use to tell other students about the sexual relationship she had with the applicant.

4.12 Boingotlo once told them that Kgamathe obtain the lowest marks in biology and when the scripts comes it was confirmed that she was in deed the lowest of them all.

4.13 Boingotlo’s aunt became aware of the sexual relationship between the applicant and Boingotlo 
5.        THE APPLICANT’S CASE

The applicant, Phineas Madimetja Seema was the only witness to testify in this matter and he did so under oath.

5.1 One of the educators at Phapama High School, Ms Maretela approached him during August 2007 and informed him that the Principal was investigating the alleged sexual relationship between him and Boingotlo. 

5.2 He was surprised by the Principal’s conduct and he went on to approach the Deputy Principal in order to find out what was happening. The Deputy Principal confirmed that he was been investigated upon and he said that he thought that the principal has told him. He (applicant) confronted the principal but at that time he was very angry and emotional.

5.3 The applicant testified further that he never had any relationship with Boingotlo Mopela. He stays with his wife and he is always at home. The only instance when he is not at home is when he was with Tshepo. The reason why the principal wanted to destroy him was because they once had a misunderstanding over the identification cards of school soccer players during the tournament.

5.4 He (applicant) knows the consequences of falling in love with a learner and that is why he never falls in love with them (learners). He tried to engage SADTU in this matter but the said Union is afraid of the principal.  

     The applicant under investigation testified as follows:

5.5 He became aware of the principal’s brutality when he was investigating him.

5.6 Boingotlo once wrote him a letter of apology but that letter is with his attorneys.

5.7 The principal forced learners to testify against him.

5.8 Ms Nchang is the one who told him that the principal was intimidating learners to testify against him.

6.
ANALYSIS OF EVIDENCE AND ARGUMENT


SUBSTANTIVE FAIRNESS

6.1 The charges that led to the dismissal of the applicant was drafted as follows by the respondent “ That you are guilty of misconduct in terms of Section 17 (1) © of the Act in that on or about or during 2006 up to 2007 and at or around Thapama Secondary School, at your place of work you knowingly, wilfully and deliberately committed an act of misconduct as contemplated in the Act when you entered into a sexual relationship with Boingotlo Mopela, who is a learner at school where you are employed and by doing so you made yourself guilty of misconduct in terms of the Act.

6.2 The aforementioned Section when quoted verbatim reads as follows “An educator must be dismissed if he or she is found guilty of – having a sexual relationship with a learner of the school where he or she is employed. Mr. Molipa, the principal of the school where incident occurred testified that he normally sensitize educators about the danger of having sexual relationship with learners. He further adduced evidence that all educators in his school were placed in possessions of the policy prohibiting this kind of a relationship. The applicant also testified that he is aware of the policy prohibiting the relationship between learners and educators.
6.3 It is a well known principle that educators are in loco parentis of their learners, meaning that they stand in the shoes of their learners’ parents. It is expected of an educator provide a moral leadership to learners and to provide safe learning environment to them. Educators are expected to protect their learners against all forms of abuse and they are under legal obligation, as loco parentis to do so. The Department of Education, the respondent in this matter is under legal obligation to protect learners against educators who are sexual perverts. 

6.4 Mr. Molipa testified on behalf of the respondent that he is the principal of the school where the incident occurred. It is his evidence that the incident was brought to his attention by the Deputy principal after learners in the applicant’s biology class has complained to him. The principal further testified that learners started to stay away from the applicant’s class as a sign of their disapproval of the relationship in question. Felicia Jonie also testified on behalf of the respondent that she was a learner at Phapama Secondary School at the time of the incident. She further testified that Boingotlo Mopela use to confide on her with regard to her relationship with the applicant. It is her version that Boingotlo even had access to their scripts and she would even tell them their marks before they were been released by the applicant.
6.5 The evidence of Mr. Molipa and that of Felicia Jonie corroborated each other in material respects. Both witnesses testified as to how Boingotlo’s aunt disapproved of the relationship. The applicant called Boingotlo during the disciplinary hearing and the following is quoted directly from her testimony “She was involved with Mr. Seema during 2006, but it did not last because her aunt shouted at her”. It should be noted that the applicant was represented by an attorney during the disciplinary hearing and surely, if what their witness testified about was not the truth same could have vehemently opposed. From the evidence before me, I can safely conclude by saying that there was a sexual relationship between the applicant and the learner in question.
6.6 The respondent managed to proof on balance of probabilities that the applicant committed the misconduct that led to his dismissal. It is further my finding that the sanction of dismissal was appropriate under the circumstance. The applicant betrayed the trust which was bestowed upon by the respondent.
7
AWARD

7.1 The dismissal of the applicant, Phineas Madimetja Seema is upheld as rationally justifiable and fair, and I decline to intervene with the sanction of dismissal that was meted out on.

7.2 This application is dismissed.

7.3 I make no order as to costs. 

…………………………………………………..

                 Lerato Sikwane

                 ELRC Panelist

                     Pretoria 

 5 March 2010 
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DETAILS OF HEARING AND REPRESENTATION:

[1].  The dispute was referred to the Education Labour Relations Council (hereinafter referred to as the “ELRC”) in terms of Section 191(5)(a) of the Labour Relations Act, No. 66 of 1995 (hereinafter referred to as “The Act”).  The matter was originally scheduled for Conciliation on the 16th of February 2010.  Attempts to resolve the dispute at Conciliation failed, and as a result a certificate of outcome was issued on the same day, and by Commissioner Naidoo.
[2].
The dispute thereafter proceeded to arbitration, and was scheduled for the 13th of April 2010, and finalized on the 5th and 6th of August 2010.  The hearing was held at the Offices of the Department of Education, 102 C/o Oliver Tambo and Kloppers Street, Palladium House, Rustenburg, North West Province.  

[3].
Mr Lawrence Maphume Chiloane, the Applicant (hereinafter referred to as “Chiloane”), was present and was represented by Mr Lawrence Tsajwa, Official from SADTU, whilst Ms Lesego Lejaka, from the Labour Relations Division, represented the Respondent, the Department of Education in North West.  On the 5th of August 2010, Mr Chiloane arrived without his representative explaining that the Trade Union informed him that they will not proceed with this matter, subsequently he however brought an application for postponement alleging that the Trade Union Official fell ill.  Ms Kesenteng Tau was affirmed as the interpreter during the proceedings. 

[4].
In accordance with Section 28(2) of the Constitution, every child’s bests interests are of paramount importance in every matter concerning the child.  Section 28(3) refers to a child as a person under the age of 18 years.  

ISSUE TO BE DECIDED:

[5].
Whether the dismissal of the Applicant was substantively and procedurally fair.  In the event that I find in the negative, I must decide upon an appropriate remedy.

INTERLOCOTORY POINT:

[6].
The Applicant made an application for postponement, stating that he was only informed this morning that his representative fell ill.  He stated that he would not be in a position to present a case in his own defense.  

[7].
The Respondent opposed the said application, arguing that they incurred costs to be present and are prepared to continue.  In addition, they have minors who would be testifying, and it would be severely prejudicial to them if they would have to be taken out of the classroom again at some later time.  

RULING:

[8].
In determining whether to grant a postponement, one must bear in mind what was said in 

CAREPHONE (PTY) LTD v MARCUS NO & OTHERS (1998) 19 ILJ 1425 (LAC) where the head note reads as follows:

“In a court of law, the granting of an application for postponement is not a right. It is an indulgence granted by the court in the exercise of a judicial discretion. What is normally required is a reasonable explanation for the need to postpone and the capability of an appropriate costs order to nullify the opposing party's prejudice or potential prejudice. Interference on appeal involving a lower court's exercise of discretion will follow only if it is concluded that the discretion was not judicially  exercised. There are at least three reasons why the approach in respect of courts of law is not on a par with arbitration proceedings under the auspices of the CCMA: (1) arbitration proceedings must be structured to deal with the dispute fairly and quickly (s 138(1) of the LRA); (2) the proceedings must be done with a minimum of legal formalities (s 138(1)); and (3) the ability to make costs orders to counter prejudice in good faith postponements is severely restricted (s 138(10)).”  (my emphasis)

[9].
The Applicant was not clear as to what is wrong with his representative, or since the matter had been scheduled for two days, whether his representative will be fit and able to attend the process the next day.  In addition, no accompanying documents have been placed at my disposal to substantiate the application, such as a medical certificate.  Lastly, the Trade Union is a party to the Council and therefore a signatory to the collective agreement Resolution 1 of 2006.  I have noted that despite this fact, the representative of the Applicant had not ensured compliance with the Rules of the ELRC.  

[10].
Having regard to the prejudice or potential prejudice that might befall each party, as well as the explanation provided for the request, non compliance with the Rules of the Council and the relevant legal framework, I am hesitant to accept the explanation as acceptable, or to be in compliance with the requirements for a proper application. The Council is mandated to deal with its cases as the Court has alluded to.   A postponement is an indulgence, and accordingly, I could find no basis to grant the application for postponement. The matter will proceed as scheduled.  

[11].
In addition, Section 138 (1) of The Act, mandates the ELRC to dispose of matters “fairly” and “quickly” dealing with the substantive merits of the dispute with the minimum of legal formalities.  

[12].
In reaching the afore-said conclusion, I have also considered the criteria referred to by the Labour 

Court in Insurance & Banking Staff Association & others v SA Mutual Life Assurance Society (2000) 21 ILJ 386 (LC). 

BACKGROUND:

[13].
Chiloane commenced his employment with the Respondent during January 1987.  He was stationed at Itsoseng Combined School at the time the alleged offence/s were committed, was remunerated at a rate of a PL 1 Educator, being R13 083-00 per month.

[14].
On the 2nd of June 2009, the Applicant was issued with a notice to attend a disciplinary hearing, whereas it was alleged that he committed certain acts of misconduct (only the charges of which the Applicant was found guilty, will be mentioned):-

3. “On or about 8 February 2008 at Orchards in your car you sexually assaulted “Learner OS” (identity protected) when you kissed her and told her that her lips seemed sweeter.  By so doing you contravened Section 17(1)(b) of the Act;

4. In February 2008 at Itsoseng Combined School, while on duty, you conducted yourself in an improper, disgraceful or unacceptable manner when you proposed love to “Learner OS” a learner at the school where you are employed as an educator;  by doing so you contravened Section 18(1)(q) of the Act;

5. Around February 2008 you victimized “Learner OS” a learner at Itsoseng Combined School where you are employed as an educator when you hit her in class after she rejected you love proposal and told her boyfriend that you are having a love affair with her.
6.
Between January and June 2009  you unfairly discriminated against a Zimbabwean boy by the name of “Learner AM, grade 8A learner at Mafanele Combined School where you are employed as an educator by calling him with an abusive name “Grigamba” and expelled him from your class for failing to bring the subject file;  by doing so you contravenened Section 18(1)(k) of the Act;

7.
Between March and June 2007 you had sexual relationship with “Learner TT” grade 11B learner at Mafanele Combined School where you are employed as an educator; in doing so you contraneved Section 17(1)(c) of the Act;

8.
During 2007 you had sexual relationship with “Learner OK” grade 10C learner at Mafanele Combined School where you are employed as an educator; in doing so you contravened Section 17(1)(c) of the Act.”

[15].
A disciplinary hearing was conducted on the 1st of December 2008, continued on the 12th of March 2009 and concluded on the 13th of March 2009.  As a result, the Applicant was found guilty, and the sanction of dismissal was recommended.   The dismissal came into effect on the 1st of June 2009.  

SURVEY OF EVIDENCE AND ARGUMENT:

[16].
I do not intend to deal with every aspect of the evidence of each witness and will only record the part of 

the evidence that I deem necessary for purposes of this determination.  I will deal with the evidence of all the witnesses in the same manner.

Respondent’s version:

[18].
“Learner OS” (the first complainant) testified that:-

[19].
On or about the 8th of February 2008, whilst being driven home by the Applicant, and after having dropped off all other passengers, the Applicant bought her food and asked her to kiss him.  At first she refused but later she complied with his request.  He then remarked that her “lips seemed sweeter”. 

[20].
One day in his office, the Applicant told her that she owes him, she asked him what he meant but before he could answer, other pupils came in, and she then left.

[21].
Subsequently, whilst with her boyfriend, the Applicant phoned.  Her boyfriend then instructed the Applicant not to phone her any longer.  Since that time the behavior displayed by the Applicant towards her changed.  

[22].
There was a time when the Applicant asked her for tea.  She did not understand what he meant, and when she discussed the strange remark with her boyfriend, he explained to her that the saying means that the Applicant wanted to sleep with her.  That is when she started to absent herself from school.

[23].
He had told her that if she would talk about what had happened that they both would be in trouble, she understood this to mean that he might be dismissed,

[24].
Before he realized that she had a boyfriend, she could get away with murder, he would not beat her even if she was late.  After he realized that she had a boyfriend he would look for any small reason to beat her.  Sometimes she would clean, he would come and beat her.  Or he would come to her and beat or pinch her for the smallest things that he could find in her book.  He would punish her for things that he would not punish other learners for.

[25].
This whole fiasco with the Applicant would trouble her, for she could not function properly in school anymore.  Since she could not openly discuss the issue with her parents, she reduced her statement to writing (B2 to B7).  

[26].
From hence forth, she did not attend school regularly any longer, as she thought that the Applicant would want to have sex with her at school.  This perception was created because of the remark that the Applicant had made, being that she “owed him”.  Since her aunt tried to force her to go to school, she explained everything to her aunt and later to the Principal as well.

[27].
She returned only to write her final exams, before she left the school.  Because of the fact that she was raped before, she thought of the Applicant as a parent.  But when she refused his advances, she was scared that he would rape her or that he would fail her in her grades.

[28].
She denied that she only registered in the school on the 12th of February 2010.  She testified that she was registered on the 8th of February 2010, and the incident of the kissing happened during the very same week.

[29].
She explained that her life changed after she met the Applicant.  Previously she never went to parties, but after meeting the Applicant, she started to go to parties.  She thought she might meet him somewhere.  As for the Principal asking her to fabricate this version, she strongly denied the truth thereof.

[30].
Pauline Nkomane (the aunt to “Learner OS”) testified that:
[31].
She noticed that Learner OS did not attend school regularly and when she enquired from her what was happening, she explained that the Applicant was the reason for her ill attendance at school, because he had said to her that she owes him.  

[32].
Upon hearing this information, she decided to involve the parents of Learner OS, and the learner also explained to them about the trip in the Applicant’s car to Orchards.  She was not free to talk about these things and she was then asked to reduce her version to writing.  

[33].
She is very close to Learner OS and prior to 2009 she appeared to have liked to go to school, and to do her school work.  Subsequent to the incidents with the Applicant, she changed, from then onwards she did not frequently attend her classes, and it looked like she was stressed.

[34].
When she took the learner to school, she met with the Principal.  The learner then told the Principal what had happened and then she also took it to the Police.  The Principal’s reaction was to call the Applicant and explained what the allegations were that were brought against him.  

[35].
She denied strongly that the Principal told the learner what to say in her statement.  When he heard the version from the learner, it appeared to her as if it was the first time for him to her the said version.    

[36].
“Learner AM”, (the second complainant and also a minor) testified that:-

[37].
The Applicant used to beat him on the top of his head or on his body.  He even called him a “grigamba”, which was uttered as a racist manner.  He confronted him on calling him by such depicted names, to which the reply was that only people from South Africa are called by their names, persons from other Countries have “other names”.

[38].
He did not stop there but even called him by the names Robert Mugabe and Morgan Tsvhangirai.  He was calling him these names because he did not have a file for English.  He was beating him and even expelled him from his classroom.  Since he could not enter the Applicant’s classroom, he had to sit in the sun, waiting outside, whilst the class was on.  But when the Applicant saw him sitting in the sun, he instructed him not to sit in the sun but to sit next to his classroom door, where he “could see him”.

[39].
He explained that he is originally from Zimbabwe.  He submitted that the other pupils soon followed suit when the Applicant lead the way in the names that he called him.  But he denied that the Applicant was defending him from the abuse that he suffered from his fellow pupils.

[40].
Johannes Mothabetsi Masekoameng (The presiding officer) testified that:-

[41].
He found the Applicant guilty on charges 1; 2; 3; 6; 7; and 8.  A charge such as charge 1, according to the Employment of Educators Act, if found guilty would lead to immediate dismissal.  He reached this conclusion after having listened to the evidence of the learners, which he accepted.  Having considered the evidence, it was clear that the Applicant was having sexual relationships with other learners as well, and the evidence supported the allegations of those learners.  

[42].
He disputed the notion put to him that he refused the Applicant the right to cross-examine the witnesses, but explained that at one point during the hearing he had to caution him not to intimidate the learner, but rather to focus on the relevant issues.  The Applicant adopted an approach in cross-examination of intimidation rather than rebutting the evidence.  

[43].
The mandatory clause within the Employment of Educators Act, was ultimately what guided him insofar as determining an appropriate sanction, since he was found guilty on allegations of misconduct relating to Section 17 of this Act.  

[44].
Tshededi Mogatusi (the prosecutor ) testified that:-

[45].
The Applicant introduced Mr Legobe, as his representative.  The common practice is to communicate with the representative of the Applicant during the disciplinary process.  This very same practice was followed in serving the sanction of the disciplinary hearing, which was effected on the 28th of August 2009.  

[46].
According to Page 32 of the Bundle it is evident that the Applicant was represented by Mr Legobe.

[47].
He conceded that the sanction of the disciplinary hearing should be handed to the Educator within 5 (five) days, and conceded that the said provision was not adhered to in terms of the written outcome, but argued that the sanction was announced on the last day of the hearing.  The written outcome was mere confirmation of the sanction pronounced on during the hearing.

[48].
“Learner DM” (a minor and class representative) testified that:-

[49].
In 2008 she was in Grade 11, and she was executing the role of class representative.  She is familiar with all the learners in the class, whom she also had the responsibility of representing them.  Learner OS was one of her class mates, and the Educator, Mr Chiloane, was obviously treating her in a different manner than what he did with the other learners.  Chiloane did not treat everyone fairly.  In some instances he would treat learners very badly.  He would meet out corporal punishment to some but in the instance of Learner OS he did not do the same.

[50].
As class representative she tried to find out why this was happening, and she discovered that the Applicant was having an affair with Learner OS.  One day he openly declared that Learner OS was the most beautiful girl, and there was none like her.  

[51].
There was also the incident where they were traveling with the Applicant.  When all alighted, Learner OS stayed behind, the next day she informed them, that Applicant bought her some food, she said they went to Orchards and from there to Rosslyn.  

[52].
Part of her responsibilities, as a class representative, was to report any complaints from the class to the Principal.  Since there were complaints regarding Learner OS, she went to the Principal to inform him accordingly.

[53].
Other incidents that confirmed the affair between the Applicant and “Learner OS” included one day when they were at school, when the Applicant phoned “Learner OS” on her cellular phone, asking her to come to the library, she however refused.  “Learner OS” then informed her that someone was calling her and he was standing right “there”.  When she looked in the direction pointed at by “Learner OS”, she saw the Applicant.  She also saw on the screen of the phone, that the number was that of the Applicant.  She is certain that it was the number of the Applicant because his was stored in “Learner OS’s” phone.

[54].
She disagreed with the notion put to her that, preferential treatment was only given to “Learner OS” because she was brilliant.

[55].
Seopa Victor Ntsoseng (The Principal) testified that:-

[56].
As part of the responsibilities of a principal, he is to ensure that the environment at school is conducive to learners.  He learned of the incident involving “Learner AM”, via a report from one class teacher who said that she was approached by members of the class about the complaint laid by learner.  According to the report he receive, “Learner AM” was repeatedly chased out of the classroom and at one stage he was addressed as a Grigamba.  When he demanded to know what that meant, he was informed that to foreigners are referred to in that manner.  As soon as he lodged a complaint, he was referred to as Mugabe or Tswhangirai.  

[57].
He is also familiar with the fact that “Learner OS” did not want to go to school, at one point in time.  The aunt of the learner came to school and complaint that the learner did not want to come to school as the Applicant had said to her that she owes him something.  According to the aunt they were having a relationship and the Applicant was no longer interested in only a relationship he wanted sexual intercourse with her.

[58].
In yet another matter, it was also reported to him that the Applicant was having a sexual relationship with “Learner TT”.  At the very same time, “Learner OS’s” name also popped up.  In the case of “Learner TT”, she confirmed the allegation and she prepared a written statement to that effect (Page B1).  

[59].
“Learner OS” also indicated that the Applicant had yet another relationship with “Learner OK”.  She confirmed the allegation and was prepared to talk to members of the School Governing Body and to write a statement.  After receiving the complaints, he knew that he had to test the validity of what was reported to him, however “Learner OS” was adamant that she wanted to lay charges against the Applicant.

[60].
As the School Governing Body was still busy preparing the report, all the other allegations came about as well.  The report is reflected on pages A1 to A8. 

[61].
“Learner OS” reported to him that the Applicant once took her to Rosslyn and made certain promises to her.  Her boyfriend learned of the Applicant’s interest in her and tried to stop it.  What caused her to absent herself from school was the fact that the Applicant was not satisfied with their relationship the way it was any longer and he wanted to take it further.  She was not amenable to the situation.  

[62].
All Educator knows that having a relationship with a learner is an offence.  In their staff meetings, several references had been made to this very same fact and he personally made sure that all the documents in this regard came to the knowledge of the Educators.

[63].
Basetsala Gladys Mosidi (Chairperson of the School Governing Body) testified that :-

[64].
As the chairperson her role was to look at the overall management of the school and to act as mediator between the principal, learners and teachers.  Whenever there was a problem at the school, which could not be resolved by the Principle, her assistance would be sought.  

[65].
She was informed that the Applicant was having an affair with “Learner TT”, this relationship caused tension between the Applicant and the boyfriend of the Learner, who was a volunteer at school.  The erstwhile Principal called the School Governing Body to assist in resolving the conflict.  As a result the Learner was called to provide them with her version of events.  She admitted that she had an affair with the Applicant.  The erstwhile Principal was then requested to speak to the Applicant, however before the discussion could materialize, Mr Ntotseng was appointed as acting Principal.

[66].
Since then the relationship between the Applicant and the Learner continued and they first became aware again of the matter in October 2008.  They commenced questioning the learners in order to establish whether the relationship was still continuing.  The received confirmed that the relationship was still continuing, but then they also learned that there were three more learners who also had a relationship with the Applicant.  The learners were “Learner TT”, “Leaner OK” and “Learner OS”.  In October 2008, “Learner OS” laid a complaint against the Applicant for being the course that “Learner OS’ refused to attend school.  She reported that the Applicant had indicated to her that she “owes him”.  When they were trying to establish what it was that the learner apparently owed to the Applicant, they realized that “Learner OS” was unable to confide in them.  

[67].
The parents voluntarily approached the school to lay the complaint.  She then asked the Principal to call the Applicant to inform him about the complaint that was laid against him. In 2008 the Applicant also had sexual relationship with “Learner OK”, when I spoke to “Learner OK” she conceded that she had an affair with the Applicant.  Learner OK indicated to her at the time that she did not take the relationship seriously but she was involved in the relationship as she was curious to see what the other learners saw in the Applicant.  “Learner OS” and “Learner TT” are friends and they were both aware that they were having a relationship with the Applicant at the same time.  

[68].
The Respondent does not permit the endurance of such relationships between learners and Educators and the same sentiment is shared by the parents of the learners.  As a result they decided to author a report to be submitted to the Department for further investigation.

[69].
She also had knowledge of allegations of discrimination raised by “Learner AM” against the Applicant.  When the issue regarding “Learner AM” was reports, she was in the principal’s office.  Six learners reported that the Applicant expelled this learner from the class room.  When the Principal requested the reason for the drastic measure taken by the Applicant, the reply he received was that “Learner AM” did not have a file.  They also reported that the Applicant was calling “Learner AM” by degrading names such as “grigamba” and “Robert Mugabe”.  She then decided to give the file to “Learner AM” but even after she gave the file to the said learner, the treatment continued.  

[70].
She was aware of the interview of the Principal, but argued that the Applicant could not influence the appointment or otherwise as he was not the chairperson of the selection committee, she was.  The Applicant never brought to their attention that the Principal was taking revenge on him.

Applicant’s version:

[71].
Lawrence Maphuphe Chiloane (The Applicant) testified that:-

[72].
In March 2009 he was charged with misconduct.  He pleaded not guilty to charge 1 since he never had a sexual relationship with the said learner and he never kissed her or proposed love to her.  He saw “Learenr OS” for the first time on the 12th of February 2008 when she was registered at the school.  Later during March 2008, her aunt came to schools to report that “Learner OS” has run away as she has not been seen at home for several days.  He called three learners whom were friends with “Learner OS”, who might have known where she found herself.  They responded that she was somewhere in the village with her boyfriend.  The aunt was very concerned.  

[73].
She returned to school somewhere in April 2008 and express her concern regarding “Learner OS” explaining that it was as a result of her problems and due to financial constraints she was of the opinion that it may be best if she would remain with the boyfriend who could supported her financially.

[74].
Despite the fact that she registered late for the quarter, she was still doing very well, and he encouraged her to attend school regularly.

[75].
“Learner OS” had problems and she confided in him.  He gave her preferential treatment realizing that she was suicidal.  Her attendance at school was still very sporadic.  Ultimately she started to ask money from him.  I gave her money but only up to the point where her friend or class mate made mention of the fact that she mentioned that she was going to “milk me”.  He then called her and informed her that he was no longer going to give her money for that reason.  

[76].
He disputed the notion that he had taken “Learner OS” one afternoon to Rosslyn and that he then supposedly went to the bank, stating that school closes at 15:00 where after the learners clean the class rooms.  The banks would have been closed by that time.  

[77].
As for the charges involving “Learner AM”, he conceded that the learner was in his class.  As the learner indicated that it was not possible for him to buy a file, he advised him to go to the office for assistance.  He was aware that “Learner AM” was a foreigner, and that he had ran away from Zimbabwe.  He could appreciate the fact that the learner did not have the means to buy a file.  However by Wednesday he still had no file, and that is when he responded that if he had no file, that it be better for him to return to Zimbabwe, since they function according to a different system in South Africa.  The following week he brought a file and all continued as normal.  

[78].
With reference to “Learner OS”, he was approached by the Principal who informed him that the said learner had a problem with him.  He explained himself and in October 2008, he took two class representatives with him to enquire why “Learner OS” had not been attending her classes.  

[79].
He denied ever having sexual relationships with any of the learners referred to in the notice of the disciplinary hearing.  The only mistake he made was to drive the learners around to sports events or practices.  He explained in this regard, that he was always in the presence of one learner who was staying close to Rosslyn and who compensated him for receiving the lift home.

ANALYSIS OF EVIDENCE AND ARGUMENT:

[80].
I have to determine, on a balance of probabilities, whether the Respondent dismissed the Applicant, Mr Chiloane fairly, both substantively and procedurally.

[81].
The crux of the Applicant’s defense against all the allegations was  a mere denial.  According to him the Principal is the one behind his misfortune and who orchestrated this whole version mission to get rid of him, as revenge for standing in his way of promotion.  

[82].
I am hesitant to accept the version of the Applicant for the following reasons.  One, it was the uncontested evidence of the chairperson of the Governing Body that she was the chairperson of the short listing committee, hence it would not have been possible for the Applicant to influence the promotion or otherwise of the Principal.  Furthermore I found the evidence of Learner OS to be very credible and reliable.  She was crisp and clear in all aspects of her evidence and I could find no reason why it would not be fit and proper for me to accept her version.  Lastly, several witnesses testified to corroborate the evidence of Learner OS.  

[83].
Insofar as the allegation relating to Learner AM.  I am impressed with the evidence of Learner AM.  He was concise in his evidence and did not detract from any of his statements.  Once more the Respondent presented evidence to corroborate the version of Learner AM.  The chairperson of the School Governing Body testified that she was present in the principal’s office when the matter was reported to the Principal.  At no stage did the evidence or the report change from the original statement of Learner AM.  

[84].
With reference to the other two charges relating to Learner TT and Learner OK, the Respondent presented hearsay evidence and argued that they could not secure the presence of those witnesses, since it was reported to them that the Applicant was intimidating the said witnesses.  The chairperson of the School Governing Body testified that she was privy to the report made to the school about the said learners and that she was also part of the attempt to resolve the matter.  In her presence both Learners conceded to the allegations and did not dispute same.

[85].
Having regard to the evidence before me, I am convinced that the Respondent successfully defended its decision to dismiss the Applicant and hereby find the dismissal substantively fair.

[86].
With reference to the procedure followed by the Respondent.  It is common cause that the Respondent had not served the outcome of the hearing on the Applicant within 5 (five) working days.  

[87].
The evidence from the Respondent was that the outcome was given during the disciplinary hearing and that the Applicant was fully informed thereof.  The outcome was then given to the representative of the Applicant.  

[88].
In Khanum v Mid-Glamorgan Area Health Authority 1978 IRLR 215 it was held that there are only three basic requirements of natural justice which have to be complied with during the proceedings of a domestic disciplinary enquiry, viz:

· The person should know the nature of the accusation against him;

· He should be given an opportunity to state his case;

· The tribunal should act in good faith.


(See Twala v ABC Shoe Store (1978) 8 ILJ 714 (IC) at 716D-F)

[89].
There certainly was an obligation on the Respondent to inform the Applicant, with brief reasons, as to the outcome of the hearing.  It was not denied by the Applicant that he was informed of the outcome during the disciplinary hearing. I am not convinced that the dismissal was procedurally unfair, perhaps the written outcome had not reached the Applicant within 5 (five) days, but failing to do so in itself, cannot be seen as procedurally unfairness. 

[90].
I find the dismissal of the Applicant accordingly to have been substantively and procedurally fair.

[91].
In considering the appropriateness of the sanction, I had regard to the decision of the Constitutional 


Court in Sidumo v Rustenburg Platinum Mines Ltd (2007) 28 ILJ 2405 (CC), wherein the decision of 

whether or not dismissal was an appropriate sanction for the contravention of the rule or standard, is conceptualized in an evaluation on the basis of whether or not the Employer’s decision to dismiss the Employee was fair.  In reaching this conclusion, consideration aught to be given to the position and interests of both the Employer and Employee in order to make a balanced and equitable assessment.  

[92].
In an earlier dictum of Conradie JA in De Beers Consolidated Mines Ltd v Commission for Conciliation, Mediation and Arbitration and others (2000) 21 ILJ 1051 (LAC) at par. 22 a similar approach was also followed when the court pronounced that -: 

“A dismissal is not an expression of moral outrage; much less is it an act of vengeance. It is, or should be, a sensible operational response to risk management in the particular enterprise. That is why supermarket shelf packers who steal small items are routinely dismissed. Their dismissal has little to do with society’s moral opprobrium of a minor theft; it has everything to do with the operational requirements of the employer’s enterprise.”

[92].
Having considered all the fact before me, including but not limited to, the gravity of the offence, the 
position of trust the Applicant was employed in, and the years of service of the Applicant I am of the opinion that the sanction of dismissal is fair in the circumstance.

AWARD:

[93].
In the light of the above, I find that the dismissal of the Applicant, to have be substantively and procedurally fair.  

[94]. 
The Respondent, The Department of Education is not ordered to pay in compensation to the Applicant, or to reinstate the Applicant;
[95].     No order as to costs is made


ELRC Commissioner:


R de Wet







                
Date:


17 August 2010
               
	
	

	
	


4.        FREE STATE

4.3         SADTU obo Kensenogile vs DBE-NW PSES 911-09-10


1.Details of hearing and representation:

The arbitration hearing initially commenced on the 10 February 2010 at the Department of Education offices in Potchefstroom. The matter remained part-heard and reconvened on 02 March 2010. Parties were directed to submit their closing arguments by 22 March 2010. The applicant was represented by Seitisho Kediutlwile from SADTU. The Gauteng Department of Education was represented by P.M Meje.

2.Issues to be decided:

The applicant was dismissed for alleged misconduct in terms of section 17(1) (b) and section 18 (1)(f) of the Employment of Educators Act as amended, in that it is alleged that the applicant sexually assaulted a learner in June 2007. The applicant is challenging both the procedure and substance of his dismissal. On the issue of procedure the applicant alleges that the presiding officer declined his request for a postponement. The applicant also alleges that the outcome of his appeal was handed down after he had filed a dispute.

3.Background to the issues:

The applicant was the Principal of Regorogile Combined School. The applicant has been an educator for 17 years. The applicant served in the capacity as principal for a period of 11 years at Regorogile Combined School. The applicant seeks retrospective reinstatement.

4. Survey of the evidence and argument:

4.1 Evidence of the Respondent

4.1.1 Witness1:  Learner A testified as follows:

1) The witness was a learner in Grade 10 in 2007 at Regorogile Combined School at Magopa Village in Ventersdorp.
2) In June 2007 teachers were on strike. The witness arrived at school and realised that the teachers were not present at school. Only the principal (the applicant) was present.

3) The witness returned to her home. On arrival at home, the witness’s mother requested the witness go into town.
4) The witness proceeded to a hiking spot in order to get a lift into town. The witness was accompanied by Kedibone Molaba, an orphan who stayed with the witness.
5) The applicant stopped at the hiking spot and offered the witness a lift into town. The applicant was alone in the car. Both the witness and Kedibone climbed into the vehicle
6) When they arrived at a village called Boikhutso, Kedibone climbed out of the vehicle and the witness was left alone with the principal in the car.

7) The witness and the applicant drove on and a distance further the applicant offered 

                  a lift to two more passengers. The applicant requested that the witness sit in the                     

                  front passenger seat. They then proceeded to Ventersdorp.

8) On arrival at Ventersdorp the two passengers alighted from the applicant’s vehicle    

      
      at the Spar. The witness also proceeded to alight from the applicant’s vehicle. The            

                 applicant then indicated to the witness that he was going further down the road to           

                 the bank and offered to take the witness to the bank.

9) The witness got back into the applicant’s vehicle. The applicant then informed the       

witness that he was in a hurry because he had to attend a meeting in Carletonville and that he could not go to the bank. The applicant indicated to the witness that he had to quickly wash his vehicle at his house and he would return and drop the witness off at the bank.
10) The witness did not know where the applicant resided. On arrival at the applicant’s                                                  house the applicant told the witness to sit outside while he washed the car.
11) At some stage the applicant told the witness to go into the house because it was cold. The witness proceeded into the house and sat in the dining room.
12) After washing the car, the applicant approached the witness and asked her if she was “matured”. The witness indicated that she was not. The applicant then asked the witness whether she was “matured in terms of Love matters”. The applicant then proceeded to tell the witness that he loved her. The witness responded by saying to the applicant that he could not be in love with her because he was her teacher.
13) The applicant told the witness that it did not matter that he was her teacher and the applicant began touching and kissing the witness.
14) The applicant indicated to the witness that they were alone and nobody could see and there were no camera’s in the house.
15) The applicant continued to touch the witness and the witness began to cry.
16) The applicant proceeded to pull the witness towards the bedroom and the witness continued crying and screaming. The applicant indicated to the witness that nobody would hear her.
17) The applicant placed the witness on the bed and began undressing her. The witness resisted but the applicant pressed her against the bed whilst he began to undress her.
18) The applicant began undressing himself while he held the witness pinned down with one hand.
19) The applicant then proceeded to open the witness’s legs and the witness began to scream for help. The applicant proceeded to insert his penis into the witness’s vagina. The witness indicated that she could not scream any further. The applicant proceeded to have intercourse with the witness.
20) The applicant then got off the witness and indicated to her that he would not want to have a child with her and proceeded to put on a condom and resumed having intercourse with the witness.
21) After the applicant finished having intercourse with the witness he got off and wiped himself off. The witness struggled to get dressed. The applicant began harassing the witness and told her to dress quickly.
22) The applicant then told the witness not to tell anybody about the incident and that anything that the witness desired he would give to her.

23) The applicant then indicated to the witness that he would take her back to town. On arrival in town, the applicant dropped the witness off at the bank and left.
24) The witness proceeded to draw the money, but did not buy any of the things which her grandmother had requested. The witness boarded a taxi and went home. The witness did not tell her grandmother what had transpired because both her grandmother and grandfather were sickly.
25) The following day at school the witness told Rose what had happened and asked her not to tell anybody about the incident.
26) The following day the witness left for Carletonville to see her mother. On her arrival there she found that her mother was ill and therefore decided not to tell her mother what had happened. The witness returned with her mother and took her to the hospital in Ventersdorp.
27) The witness maintained her silence for a period of six months and requested from 

       her grandparents in December 2007 that she be transferred to another school.
28)  On or about 09 January 2008 the witness went to school to request a letter of transfer (the witness was accompanied by her male cousin). On arrival at the school the applicant wanted to know why the witness was at school. The witness indicated that she wanted a letter of transfer. The applicant asked the witness “why she was associating with small children, when she was a whale”. The applicant then proceeded into the staffroom.
29) One of the educators by the name of Mametela called the witness and asked the witness what the purpose was for her visit to the school, since the schools had not reopened yet. The witness indicated to her that she was there to obtain a letter of transfer.
30) Mametela wanted to know from the witness whether she had problems at home and therefore she was seeking the transfer. Mametela told the witness that she should speak about her problems and told the witness that she could not accede to the request for a transfer. Mametela wanted to know from the witness why she was seeking a transfer whilst her mother was sick in hospital and the witness was the eldest daughter. The witness at first was afraid to tell Mametela what had happened and began to cry.  The witness eventually told Mametela that the principal had raped her.
31) Mametela summoned the SGB members and also the applicant as well as another female educator and informed them of the witness’s allegations. The witness was given the contact number of a psychologist.
32) The witness told her aunt that she wished to file charges against the applicant and proceeded to open a criminal case. The applicant was acquitted in the criminal court. The witness referred to the statement which she had given to the police (Bundle A, P13-15)

4.1.2 Cross Examination

1)  The witness is currently a Grade 11 learner.

2) The applicant had initially indicated that he would take the witness to the bank because he was going in that direction. The applicant failed to stop at the bank and continued driving and then indicated to the witness that he was first going home quickly to wash his car.

3) The witness was at first reluctant to tell Mametela what had transpired because she wanted to confide in her mother first.

4) The witness went to the psychologist after she had filed criminal charges against the applicant.

5) The witness statement to the police which appears in Bundle B, page 13-16 was the statement taken by a female officer at a later stage after the initial charge was filed.

6) The witness indicated that while she was crying and screaming at the applicant’s house, when the incident occurred, nobody came to her assistance.

7) The witness could not recall the exact date when the criminal case was disposed of, although she could recall that it was sometime last year.

8) On the day in question when the witness returned home after the incident, she explained to her grandmother that she was unable to purchase the items which the grandmother had requested and that she would buy what was needed at the local shops. The witness indicated that he grandmother was not a talkative person and did not question the witness as to why she had not purchased the goods in town.

4.1.4 Witness 2: Rebecca Mmaabophatlhedi testified as follows:

1)  The witness was an educator at Regorogile Combined School.

2) On 0r about 07 January 2007, the first day at school, a child was sent to call the witness to Mametela’s classroom.

3) On arrival the witness found present in  the classroom Mametela, Ms Matshoga, Mr Makahodi and some SGB members.

4) Mametela explained the events of June 2007 as explained to her by the affected learner.

4.1.5 Cross Examination

Nothing of relevance asked in cross examination

4..2 Evidence of the Applicant

4.2.1 Witness 1: Otto Job Kensenogile testified as follows:

1)  The applicant was a principal at Regorogile Combined School.
2) On 07 January 2008 the applicant arrived at school at about 7:30am. The school reopened on that day for educators.
3) The applicant was busy with his administrative duties when some learners approached him for transfers. The learner A was amongst the learners requesting transfers. Normally a learner has to be accompanied by a parent or guardian when requesting a transfer.
4) The applicant realised that he only had 1 copy of the transfer document and requested the learners to return the following day to get their transfers.
5) At about 11am or 12pm Mametela, a HOD, approached the applicant and indicated to him that Learner A was saying certain things and that the Learner A had accused him of sexual assault. Prior to Mametela approaching the applicant, the applicant had observed Mametela and Makahodi speaking to Learner A.
6) Later the applicant observed people congregating at Mametela’s classroom.  The applicant indicated that he just continued to do his work.
7) When the applicant was leaving the school premises he observed that the meeting was still continuing in Mametela’s classroom.
8) The following morning the applicant observed that the guardians of Learner A were seated outside Mametela’s classroom.
9) After a few days the police came to the school and requested to talk to Learner A, Mametela and Makahodi.
10) On 05 February 2008 the applicant was suspended.
11) The applicant was surprised that a meeting had taken place that he was not aware of. The applicant denies ever transporting Learner A and denies that he sexually assaulted Learner A. The applicant alleges that the story is a fabrication. 

4.2.2 Cross Examination

1)  The witness denied giving the learner a lift and ever taking her to his home. When asked why he had not disputed the  testimony in cross examination of Learner X, the applicant indicated that he did not have the opportunity to cross examine the Learner.

2) At this point in the proceedings the cross examination was halted to afford the applicant the opportunity to substantiate his claim that he was not given an opportunity to cross examine Learner A. 

3) The entire submission was captured and reduced to a ruling, since the applicant was now requesting to be given an opportunity to cross examine the Learner A’s testimony in his defence after it was put to the applicant that he had never disputed Learner A’s testimony

4.2.3 Ruling

1. During the respondents  cross examination of the applicant, the applicant indicated that he did not have ample opportunity to cross examine the respondents main and only witness.
2. At this juncture I allowed the applicant the opportunity to substantiate his claim.
3. The applicant indicated that during the cross examination of the respondent’s witness he wanted his representative to ask further questions, however, he claimed that he could not get his union members attention
4. On questioning the applicant as to whether he felt that he was not being adequately represented by the union and if he felt that the representative lacked competency, the applicant replied that he was satisfied with the representation which he had received thus far.
5. Let it be placed on record that during the proceedings the applicant and his representative requested adjournments for a few minutes at a time in order to confer on certain issues. Every request made by the applicant and his representative for adjournment was granted.
6. Furthermore let it be known that the applicant was sitting next to his representative and even at times conferred with his representative during the arbitration proceedings. I therefore find it quite strange that the applicant could now make the claim that he was unsuccessfully trying to get the attention of his union representative during the cross examination of the respondent’s witness. This is not true.

7. Let it also be placed on record that prior to the cross examination of the respondent’s witness, the entire process of cross examination was explained for the benefit of the witness who was a learner. The applicant and his representative were therefore fully aware of the requirements for cross examining the witness. I therefore find it unacceptable that the applicant can make a claim that he did not have ample opportunity to cross examine the witness. It must also further be stated that even after the applicant’s representative had cross examined the witness, as the arbitrator I clarified  with the applicant and his representative whether they had any further questions to pose to the witness. Neither the applicant nor his representative indicated that there were any further questions to be posed
8. Furthermore the witness is a learner, who during the proceedings even became emotionally distressed whilst giving her evidence. It would therefore be inappropriate to subject the learner to a second round of cross examination , since the applicant and his representative was given ample opportunity to cross examine the witness in question. 
9. Given the aforementioned, the applicant’s request to re-engage in the cross examination of the Learner A is denied as the applicant and his representative were given ample opportunity to cross examine  Learner A’s testimony. The matter is to proceed from the point of cross examination of the applicant.

4.2.4 Continuation of Cross Examination of Applicant

1) Mametela approached the applicant and indicated to him that that one of the learners had accused him of sexual assault. The applicant indicated that he was surprised to hear about this allegation. The applicant indicated that he did not react and continued with his work.
2) One of the teachers told the applicant that some of the SGB members and teachers were meeting to discuss the issue concerning the applicant and the learner.
3) The applicant indicated that no SGB members ever approached him regarding the issue.
4) The applicant is unable to find any reason as to why the learner would make up such a story.
5) The applicant was given notice on 26 May 2008 to appear for a disciplinary enquiry scheduled for 04 June 2008. The applicant indicated that he consulted with his union after receiving the notification.
6) The applicant indicated that he would partly agree that he was given ample time to prepare.
7) The presiding officer denied the applicant’s request for a postponement on 04 June 2008.
8) The presiding officer stood down the enquiry until 14h00. The applicant alleges that he then rushed out to seek legal assistance. The applicant was able to secure the services of a certain Mr Bosch.
9) The applicant indicated that waiting for the result of his appeal frustrated him.
4.2.5 Re- Examination

1) The applicant alleged that he was prejudiced because he did not have ample time to consult with his attorney.
2) The applicant alleges that his post was advertised before the finding of the appeal was handed to him. The post in question was filled in 2010.
4.2.6 The respondent called Johannes Masekoameng as a rebuttle witness and he testified as follows:

1) The witness was the presiding officer at the applicant’s disciplinary enquiry.

2) The hearing was scheduled for 04 June 2008 and the applicant appeared with a union representative. The union representative requested a postponement on the grounds that they did not have sufficient time to prepare for the enquiry.

3) It was established that the applicant was given the notification on 26 May 2008  to attend the disciplinary enquiry scheduled for 04 June 2008 and that ample notification was given.

4) The witness agreed to adjourn the proceedings for an hour to allow the applicant an opportunity to consult.

5) The applicant returned with an attorney. The attorney argued that he only had 15 minutes to prepare with the applicant.

6) The presiding officer was of the opinion that the applicant was given sufficient notice to appear for the enquiry.

7) The attorney proceeded to represent the applicant for the entire hearing.

4.2.7 Cross Examination

1) The witness does not view the declining of the postponement as a denial of representation for the applicant.

2) The witness felt that the applicant was given ample notification and time to prepare for the matter.

3) The applicant had received the notification to attend the disciplinary enquiry timeously.

4) The witness is of the view that if the applicant was not adequately prepared then he had prejudiced himself by not seeking representation timeously.

4.2.8 The closing arguments of the applicant and respondent were noted.

5. Analysis of Evidence

1) The applicant in this matter was dismissed in terms of section 17(1)(b) and 18(1)(f) of the Employment of Educators Act as amended. It was alleged that the applicant committed an act of sexual assault on Learner A. The applicant in this matter is challenging both the procedure and substance of his dismissal. On the issue of procedure the applicant alleges that he was denied a postponement to his disciplinary enquiry and that the outcome of his appeal was handed down after he had filed a dispute.
2) On the issue of substance, testimony was led by learner A that the applicant had without her consent had intercourse with her. The Learner stated that she had resisted the advances of the applicant, however, the applicant continued to force himself onto Learner A. From Learner A’s testimony it would seem that applicant had deliberately lured the learner to his residential premises by indicating that he was late for a meeting and that he had to go and wash his motor vehicle and would later drop the learner off at the bank. Learner A provided a detailed account of how the applicant had allegedly forced himself on her and had intercourse with her without her consent.
3) The applicant in his evidence in chief denied that he ever transported Learner A or at any stage sexually assaulted the learner. The applicant, however, at no time during the cross examination of Learner A ever put any version to her that she was being untruthful or that the events never occurred. When this was pointed out to the applicant by the respondent’s representative, the applicant attempted a feeble defence by alleging that he did not have a proper opportunity to cross examine Learner A and therefore did not place Learner A’s testimony in dispute whilst cross examining Learner A. I have already dealt with the issue, in the form of a ruling, of the applicant’s request that he be given the opportunity to recall Learner A for the purposes of cross examination.
4) In giving consideration to Learner A’s testimony I did not find her testimony to be rehearsed in anyway. In fact the Learner A came across as telling the story as she could recall the event’s unfolding. At one stage during Learner A’s testimony she was referred to the original statement which she had filed with the South African Police Service, sometime in early 2008. The testimony which the witness had given did not in any way materially differ from the original statement which was given almost 2 years previously. Her verbal account of the events via her testimony, however, was much more detailed. I therefore do not believe that Learner A in any way fabricated her testimony or created such a traumatic experience as a fabrication. The Learner even at some stage, as she recalled the events, became traumatised by the recollection of the events. This further supported the probability that Learner A was being truthful in her testimony and the recollection of the events involving the applicant sexually assaulting her. I find it highly improbable that Learner A would contrive such an elaborate story with such detail. The greater probability exists that the events, as described by Learner A, did in fact occur.
5) When giving consideration to the applicant’s testimony, the applicant indicated that an educator   had approached him at the beginning of the school term in 2008 and indicated to him that Learner A had accused him of sexually assaulting her. The applicant indicated that he even later saw people (SGB members and some Educators) congregating in one of the classes and all that he did was to continue with his work. I find the reaction of the applicant quite surprising. If any reasonable person was told that they were being accused of sexual assault, surely they would react in a shocked manner and immediately attempt to establish why such an alleged false accusation was being made against them. Such an allegation, even if not true, has the great potential to harm a person’s reputation. Surely the reasonable person would react in a manner to contain any damage being done to his/her reputation. Furthermore the applicant was the Principal of the school and is well aware that such an accusation could have serious consequences for his image. Yet all that the applicant did, on establishing that he was being accused of sexual assault of a learner, was to continue with his work. The applicant didn’t even make any attempt to address the SGB members who were present discussing the issue. I find such behaviour to be highly irregular and outside the norm of a reasonable persons reaction. One can only conclude by such a reaction that the applicant was not at all shocked by the accusation because the applicant was well aware of the incident. The applicant used the approach to give the impression that he was not phased at all by the accusation, in an attempt to make it seem that he was oblivious of the transgression of which he was being accused.
6) Learner A in her testimony indicated that she was screaming and crying when the applicant began to pull her towards the bedroom. She further indicated that she tried to resist in vain when the applicant began to undress her. The Learner indicated that she was still screaming for help when the applicant sexually penetrated her. This is all indicative that the act of sexual intercourse perpetrated by the applicant was not consensual. The applicant in this instance engaged in a sexual act with Learner A without her willing consent. The applicant’s actions amount to that of sexual assault on the learner. Even if, hypothetically speaking, the act was with consent, the applicant is still guilty of a serious transgression which according to the Employment of Educators Act should be met with dismissal.

7) The applicant in this instance abused his position of authority, and instead of safe guarding the well being of the learners within his care, chose to transgress in a manner which directly affected the trust relationship with the respondent and more importantly betrayed the trust of the community which he served as a principal.
8) According to Section 17 of the Employment of Educators Act, should an educator be found guilty of any misconduct as listed in Section 17, then the educator MUST be dismissed. Thus this provision in the act does not make allowance for any lesser sanction other than dismissal. It has in this instance been established on a balance of probabilities that the applicant has transgressed in terms of Section 17 (1) (b) of the Employment of Educators Act 76 of 1998 as amended, by committing a sexual assault on a  learner. Thus the only appropriate sanction would be that of dismissal.
9) On issue of procedure, the applicant alleges that he was denied a postponement to the disciplinary enquiry and as a result was unable to obtain proper representation. It was the testimony of the presiding officer that the applicant attended the hearing with his union representative. It is common cause that the applicant was notified of the enquiry on 26 May 2008. The enquiry was scheduled to take place on 04 June 2008. It was the presiding officer’s view that the applicant had obtained timeous and ample notification to attend the disciplinary enquiry. In this instance the applicant had received almost 9 calendar days notice to attend the enquiry. Item 5 of Schedule 2 of the Employment of Educators Act which outlines the “Disciplinary Code and Procedures for Educators” states the following “
(1)
The educator must be given written notice at least five working days before the date of the hearing”. In this instance the applicant was given 7 working days notice of the disciplinary enquiry and was therefore given adequate notice to attend. Whilst the applicant appeared with his union representative on the day in question, the applicant elected to go and find an attorney to represent him at the disciplinary enquiry. If the applicant knew that he required or wanted to make use of legal representation, then the applicant should have made the necessary arrangements prior to his disciplinary enquiry, since adequate notification had been given to the applicant to attend the disciplinary enquiry. The respondent cannot be held liable for the applicant’s tardiness in securing proper representation. Furthermore, the applicant managed to secure a legal representative, during the adjournment of the proceedings, and was eventually represented at the disciplinary enquiry. On the issue of the appeal, the applicant indicated that he became frustrated waiting for the decision of the appeal. The applicant, however, had recourse in this regard and did not have to wait for the appeal to be handed down, since the ELRC constitution makes provision that should 45 days have elapsed since the lodging of the appeal, the applicant could demand the outcome of the appeal and afford the respondent a further seven days to reply. Should the respondent not have replied within the seven days, the applicant could have exercised the right to declare a dispute. The applicant therefore need not have suffered any prejudice in this regard. Accordingly I can find no procedural unfairness on the part of the respondent.
6. Award

Accordingly I find the dismissal of the applicant to both procedurally and substantively fair. The dismissal is accordingly upheld.

Signed and dated on this the 09th       day May 2010
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Ravi Naidoo

ELRC Commissioner

SEXUAL ASSAULT CASES FOR THE YEAR 2010 – 2011 NORTH WEST

	NAME
	DISTRICT
	NATURE OF MISCONDUCT


	STATUS

	Rasutlha MP
	Dr. Ruth Segomotsi Mompati
	Sexual relationship with learner
	Ongoing

	Sekete NPC
	Dr. Kenneth Kaunda   
	Sexual assault
	Ongoing

	Seabi PH
	Ngaka Modiri Molema
	Sexual harassment
	Ongoing

	Kabikunoa DK
	Dr. Kenneth Kaunda    
	Sexual relationship with learner
	Ongoing

	Nkabinde BG
	 Dr. Kenneth Kaunda  
	Sexual relationship with learner
	Ongoing

	Digoamaje DJ
	Dr. Kenneth Kaunda
	Sexual relationship with learner
	Finalised .Educator resigned whilst charges were pending against him


Misconduct Cases related to sexual assault in the North West department of education that are currently on going see the table above. 

Total Number 21

FREE STATE DEPARTMENT OF EDUCATION
Total Number 21-  Ongoing 

	
	

	
	


5.        WESTERN CAPE

5.1         Mzinyathi vs DBE-WC PSES 276-09-10
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ARBITRATION 

AWARD




DETAILS OF HEARING AND REPRESENTATION:

[1].  The dispute was referred to the Education Labour Relations Council (hereinafter referred to as the “ELRC”) in terms of Section 191(5)(a) of the Labour Relations Act, No. 66 of 1995 (hereinafter referred to as “The Act”).  The matter was originally scheduled for Con/Arb on the 29th of September 2009.  Attempts to resolve the dispute at Conciliation failed, and a certificate of outcome was accordingly issued on the same day.  The dispute thereafter proceeded to arbitration.  By agreement between the parties, the process continued on the 16th, 17th and 18th of November 2009.  The hearing was held at the Offices of the Department of Education, 17th floor Golden Acre Sanlam Building, Adderley Street, Cape Town.  
[2].
Mr Gladwyn Lulama Mzinyathi, the Applicant (hereinafter referred to as “Mzinyathi”), was present and was represented by Ms N Sofoyiya, official from SADTU, whilst Ms L Bathgate, from the Labour Relations Division, represented the Respondent, the Department of Education in Western Cape.  

[3].
By virtue of the fact that these allegations involve a minor, for ease of reference, and in accordance with Section 28(1) of the Constitution, reference to the minor will be made as “The Complainant”.  The first witness that testified on behalf of the Applicant was also a minor and reference to her will be made as “The Witness”.  

ISSUE TO BE DECIDED:

[4].
Whether the dismissal of the Applicant was substantively fair.  In the event that I find in the negative, I must decide upon an appropriate remedy.

BACKGROUND:

[5].
Mzinyathi commenced his employment with the Respondent on the 13th of March 1997.  At the time of dismissal, he was employed as an Educator at Post Level 1, and executing his duties as such, at the Uxolo High School.  He was earning a monthly remuneration package of R9 800-00 when he was dismissed on allegations of:-


“Charge 1:


It is alleged that you are guilty of contravening Section 17(1)(b) of the Employment of Educators Act 76 of 1998, (hereinafter refers to as the Act) in that you on or about 18 October 2008 you sexually assaulted “The Complainant” (Identity of learner protected), a learner at Uxolo High School, by rubbing her thighs.  


Charge 2:


It is alleged that you are guilty of misconduct in terms of Section 18(1)(a) of the Act in that you on or about 27 September 2008 and 17 October 2008 respectively, you failed to comply with or contravened this act, or any other statute, regulation or legal obligation relating to education and the employment relationship by uttering the following remarks that is contravention of paragraph 3 of SACE code on professional ethics:

a) “do you want to marry me” and/or
b) “do you love me or not” and/or
c) “are you in this way or not” and/or
d) “I love you”.”
[6].
He was summonsed to attend a disciplinary hearing, and as a result found guilty, on charge 1 and charge 2 (b) and (d).  The sanction of dismissal was recommended and, as accordingly came into effect on the 8th of April 2009.  

INTERLOCOTORY POINT:

[7].
On the 16th of November 2009, at the commencement of the proceedings, the Applicant’s representative brought an application for postponement.  The grounds for the application, as it was argued by the Applicant’s representative was, that, the Applicant and his representative was under the impression that the dates of the 16th, 17th and 18th of November 2009, was only tentatively agreed to, and as a result they were awaiting confirmation from the ELRC, which, they allegedly never received.  

[8].
The application was opposed by the Respondent who argued that the dates were agreed upon between the parties at the conclusion of the first date of the arbitration, being the 29th of September 2009, and further that the Applicant could have enquired from either the Respondent or the ELRC, if, as they alleged, they were awaiting confirmation.  In addition, it was argued that the witnesses were ready and available to proceed.  The two witnesses were also in the middle of the exam period, one being an educator and the other a student, and should the matter be postponed, the Respondent would suffer prejudice as a result. 

RULING:

[9].
After having considered the submissions before me, I have decided not to grant the application for the following reasons:-

[10].
On the 29th of September 2009, at the conclusion of the process, the parties agreed to adjourn the matter to a date agreed upon between them.  The parties then suggested that the matter requires at least 3 consecutive days to reach finality.  The dates of the 16th to the 18th of November 2009 were suggested, and whilst in consultation with their diaries, both parties agreed to the afore-said dates.

[11].
This agreement was then referred back to the ELRC, and as a courtesy, on the 27th of October 2009, a reminder was served on both parties, advising them of the set down for the 16th to the 18th of November 2009.  

[12].
Upon perusal of the file, it was found that the information used by the ELRC to serve these notifications, was obtained from the application form, which form was completed and signed by the representative of the Applicant, Ms N Sofoyiya.  The submission from Ms Sofoyiya that, her details had changed, and that the wrong details had been used by the ELRC to notify her of the date, is therefore of no concern, as she admitted that she did not inform the ELRC as to the change in details.  Furthermore, as already alluded to, this was a mere courtesy reminder seeing that the parties had already agreed to the dates on the 29th of September 2009.

[13].
The matter was nevertheless adjourned to the 17th of November 2009, in order for Ms Sofoyiya to secure the presence of the Applicant and their witnesses.  On the 17th of November 2009, the Applicant was present, and the matter proceeded as directed.

SURVEY OF EVIDENCE AND ARGUMENT:

[14].
I do not intend to deal with every aspect of the evidence of each witness and will only record the part of the evidence that I deem necessary for purposes of this determination.  I will deal with the evidence of all the witnesses in the same manner.

[15].
The parties agreed to submit written heads of argument.  Parties were cautioned as to the consequence of a failure to submit the said argument at the agreed time, and was advised that the reasonable inference would be drawn that the respective party lost interest in exhausting this opportunity presented to them.  At the time of this determination, written heads of argument was received from the Respondent but not from the Applicant.

Respondent’s version:

[16].
The Respondent presented its version via the evidence of “The Complainant”, Ms Weziwe Gongotha, and Mr Thapelo Gongotha.
[17].
“The Complainant” (a minor) testified that Mzinyathi visited their home on the 26th of September 2009, to collect the class register.  He asked for something to drink, but seeing that there was no sugar, gave “the witness” some money to make the purchase.  

[18].
During the time whilst she was alone with him, he asked whether she wanted to get married in her life.  She answered in the negative and then demanded to know why the question was directed at her.  The reply she received was that the question followed out of mere curiosity.

[19].
The register was in her possession as Mzinyathi, being her teacher, requested her to keep the register up to date.  

[20].
On the 11th of October 2008, passed 22:00 at night, they heard a knock on the door, and when they opened the door, discovered that it was the Applicant.  He asked for something to eat, and enquired as to the whereabouts of her mother.  He then requested that she speaks to him outside, in private, but she was afraid and questioned his motives.  Ms Gongotha then called for her out of her room, and asked who was with them in the house.  

[21].
Mzinyathi then received a phone call and went outside to take it.  Upon his return he pulled her leg, until she cried out “no teacher”.  He nevertheless persisted until Mr Gongotha had to intervene.  During this time, the Applicant smelled of alcohol.  As he was leaving, he remarked “uyaforsta”, meaning that she was forcing matters because of her unwillingness to co-operate.  

[22].
On the 17th or 18th of October 2008, Mzinyathi visited their home yet again, this time at approximately 14:00.  She was sleeping on her stomach, when he arrived.  She then felt someone hitting her using reasonable force, from behind on her back, and when she turned around she discovered it was the Applicant.  He continued by pulling her arm and asking her are you in or not.  She enquired from him what it was he meant by that statement, but instead of answering her, he posed a further question to her: “do you love me”.  She replied in the negative.  The grip that he exercised on her arm caused her severe pain, and during this time he was also rubbing her thighs.   

[23].
Ms Gongotha testified that she is an educator at Uxolo High School.  She knows the Applicant as he was a colleague of hers at the School.  On or about the 26th or 27th of September 2008, the Applicant approached her enquiring into the whereabouts of “The Complainant”.  In her reply, she indicated to him that “The Complainant” was at home.  He then explained that he needed the attendance register that “The Complainant” was having in her possession.  The Applicant indicated that he was not familiar with the exact location where she was staying, and asked for directions.  She was surprised with this remark, as he had in the past dropped her off at her place.  She nevertheless phoned “The Complainant” and asked her to wait for the Applicant at the library.

[24].
On the 11th of October 2008, at around 22:00 to 23:00, whilst she was already in bed, she heard an unfamiliar voice and called to “The Complainant” to enquire who was in the house.  “The Complainant” replied that it was the Applicant and she further stated that he was hungry.  Approximately 15 to 20 minutes later “The Complainant” returned to inform her that the Applicant wanted to talk to her outside.   Upon her refusal, he then allegedly replied “uyafosta”, which means (loosely translated in the words of the witness) if you don’t want to do something.  As the Applicant returned from outside where he took a telephone call, he pulled “The Complainant’s” leg.  “The Complainant” protested heavily and sufficiently that Mr Gongotha had to intervene.  

[25].
subsequently, she discussed the issue with a colleague of hers at school, wanting to confront the Applicant.  The colleague advised her to wait as a rational explanation might exist to justify his behavior.  The following weekend she had to leave town and only returned on the Sunday.  

[26].
Upon her return “The Complainant” once more reported to her that the Applicant was there on the 18th of October 2009, in her absence.  This news came as a shock to her.  “The Complainant” then told her that the Applicant came to the house in the afternoon at around 14:00.  As it was very hot, she was lying on the bed with short pants on.  The next moment she felt the pain as someone hit her from behind on her back and when she turned around she saw the Applicant.  She asked him what he was doing there.  He took her arm and pinched it real hard until it was very painful, whilst he was rubbing her thighs.  She started crying and asked him again what it was that he wanted.  He spoke in Xhosa and asked her whether she loved him or not.  She immediately replied in the negative.  He then said that he will not let her go until she said yes.  During this time Zukiswa was drying her hair.  

[27].
“The Complainant” was still crying and said to the Applicant that she did not want him.  The Applicant then left her and approached Zukiswa, asking her what type of person “The Complainant” was.  He came back and pinched her again, at which point she apologized profusely, not knowing what it was that she had done to deserve this.  He then, before he left, repeated “uyafosta”.

[28].
She was shocked and called the Applicant to enquire what was going on.  He dropped the phone when she confronted him.  The following Monday, she went to work and, as she saw the Applicant, decided to confront him.  She shouted at and scolded the Applicant.  He wanted to explain but she did not give him a chance, instead she just left.  She approached Sobekwa, a friend of the Applicant and confided in her.  Sobekwa said she wanted an opportunity to secure the truth behind the story.  She then spoke to “The Complainant’ who told her what had happened.  Sobekwa came back to her and asked for a meeting.  They met on Tuesday during lunch.  Present was the Applicant , Ms Sobekwa, Ms Sofiyiya, and herself.  The Applicant then said I don’t remember anything because I was drunk.  

[29].
On Wednesday she reported the matter to the principal.  The subsequent Friday, whilst at home, a few men, driving the vehicle of the Applicant, approached their home.  They were visibly drunk and she told “The Complainant’ to lock the door.  

[30].
This incident left her furious as she thought of the Applicant as a colleague of hers, and he was also the teacher to “The Complainant”, she could not believe that he would take advantage of them in such a despicable manner.  

[31].
She denied that this version was a fabrication of her imagination as she had an axe to grind with the Applicant who rejected her romantic intentions.  

[32].
She denied being in a friendship with the Applicant, stating that they were mere colleagues.  She testified that at one point she got the impression that he was after her as he was making a nuisance of himself dropping in and out of her house.  Later she realized that he might have spent the time at her house to familiarize himself with the household in order to execute his plans with Learner A.

[33].
Mr Gongotha testified that at approximately 22:30 on the 11th of October 208, the Applicant arrived at the house, asking for food.  “The Complainant” prepared food for him, and he followed her to the kitchen.  He then returned and as “The Complainant” entered, pulled her leg, with such force and determination that he had to intervene.  Mzinyathi then exclaimed “uyafosta” 

[34].
He was adamant during cross-examination as to what it was hat he witnessed and re-affirmed that the Applicant had pulled the leg of “The Complainant”.  He also added that the Applicant was drunk at that time.  In reply to a question put to him under cross-examination, whether his mother had an affair with the Applicant, he answered that they were only colleagues.  

Applicant’s version:

[35].
The version of the Applicant was presented via the evidence of: Mr Gladwyn Lulamo Mzinyathi, Ms Sobekwa, “the witness” (who was also a minor), and Mr Kenneth Phumelelo Figlam.

[36].
Mzinyathi testified that the version of the Respondent is premised on a conspiracy of Ms Gongotha, who was a contract teacher at Uxolo High School, and who was angered by his rejections of her romantic affection towards him.  

[37].
As the Sports Master, he was constantly busy assisting children with sports activities.  He became better acquainted with Ms Gongotha when she showed an interest in netball.  During June 2008 their relationship evolved to a more advance state when he was called to join some teachers at a party.  Ms Gongotha called him aside, requesting to dance with him.  As everybody was about to leave, she asked him whether she could leave with him.  He was however not alone and demanded to know the reason for her request.  He further indicated to her that he was residing in the very same neighborhood where the party was, and that her home was quite a distance from there.  

[38].
Ms Gongotha indicated to him that she wanted to accompany him to his house, as he was making her feel good.  She was persistent in her attempts which later resulted in her ending up in his vehicle.  At that time his girlfriend noticed her sitting in the car and demanded to know who she was.  They were forced to take her home. 

[39].
During or about August 2008, she again phoned him late at night, asking him to accompany her seeing that her boyfriend was not there and she was alone.  He indicated to her that he had already made other plans, but his friend, one Andile convinced him to go with him to her house.  Upon their arrival, they noticed that she had sleepwear on.

[40].
On the 26th of September 2008, he noticed that “The Complainant” was not at school.  She was in possession of his class register, and seeing that he was in desperate need of this document, he approached Ms Gongotha for assistance.  With her directions, he went to fetch the register from “The Complainant”.  

[41].
Upon his arrival he found “The Complainant” and his witness at home.  He conceded to asking for tea and giving the witness money to buy sugar, but denied that he ever made a remark directed at “The Complainant” as alleged.  As he left the house, the two girls even asked him for a lift to the mall.  On their way there, they invited him to Ms Gongotha’s birthday.

[42].
On the 10th or 11th of October 2008, he was in the area and needed money for petrol.  He went to Ms Gongotha’s house but was informed that she was already asleep.  He then requested something to eat and left.  

[43].
On the 18th of October 2009, he passed by Ms Gongotha’s house as he was in the area.  Ms Gongotha was not home, he chatted to them a while before he decided to leave.  At no stage did he assault “The Complainant” as alleged.

[44].
The next Monday, Ms Gongotha approached him at school, she was furious and swore at him, demanding to know why he was treating her with such little respect.  Ms Sonbekwa tried to intervene, but Ms Gongotha did not want to speak to him.  At the same time, he noticed that “The Complainant’s” behavior towards him changed, and she tried to avoid him at all costs.

[45].
He is of the view that Ms Gongotha stands to benefit from these false accusations against him as she could take over his duties when he is gone.  

[46].
The witness testified that the Applicant visited the house on the 26th of September 2008 in order to collect the register.  As he left they asked him for a lift to the mall.

[47].
She explained that she had changed her version, from testifying in the disciplinary hearing for the Respondent, to testifying for the Applicant in this process, because Ms Gongotha told them what to say during the hearing, and she could no longer live with her conscience.  

[48].
The Applicant was no stranger to their house as he visited on several occasions.  One of these occasions, were on the 10th of October 2008, when Ms Gongotha phoned him to fetch her.  On the 18th of October 2008, he also came around and requested some food, before he left again.

[49].
On yet another day, although she couldn’t remember the date, she could recall that it was a Saturday, Mzinyathi came around.  She is aware that The Complainant was making certain allegations of what he allegedly did to her, but she did not see anything.  

[50].
Insofar as her relationship with Ms Gongotha is concerned, she testified that they have a good relationship.

[51].
Sobekwa (colleague and teacher at Uxolo High School) testified that the relationship between the teachers at school, is one without any problems, and could be categorized as one big family rather than enemies.

[52].
On a date, that she could not recall, she noticed as Ms Gongotha was shouting and screaming at the Applicant.  She called her and asked her what the problem was.  Ms Gongotha then informed her that the Applicant was trying to have a relationship with one of the children that was staying with her.

[53].
She called the Applicant and a witness to investigate the accusations.  The Applicant denied any knowledge of such allegations.  Ms Gongotha then said, that if the Applicant would do something to her, that no further action would follow, but if he would not co-operate, that the matter would proceed.  Although clarity was sought from Ms Gongotha as to what exactly she meant by that remark, she answered “he knows” and then left the room.

[54].
On a prior occasion, during a party, arrangements were made for Ms Gongotha to be taken home, she however refused to leave with anyone but the Applicant, resulting in the Applicant having to take her home.  

[55].
The last witness for the Applicant was Mr Figlam, I naturally considered the evidence presented by this witness, I am however of the opinion that the facts stated in his testimony, would not assist in coming to a determination in the matter before me. I will therefore not reflect on his evidence in this award.

ANALYSIS OF EVIDENCE AND ARGUMENT:

[56].
It is alleged by the Gauteng Department of Education that the Applicant sexually assaulted “The Complainant”, and conducted himself in an improper manner by uttering the following remarks:  “do you love me or not” and “I love you.”  The alleged incidents happened, respectively, on or about the 18th of October 2008, the 27th of September 2008 and the 17th of October 2009.  

[57].
In his defence, the Applicant denied ever having sexually assaulted “The Complainant” as alleged, or at all. The basis of his defence was two folded.  Firstly he explained that Ms Gongotha fell in love with him and when he rejected her advances, she in turn, with mala fide intent, fabricated the whole version of events in order to get him to abide by her sombre intentions, and if he refused, she would make life as uncomfortable and difficult t as she possibly could.  

[58].
The second basis of his defence is to be found in his testimony that Ms Gongotha was a contract 

Employee, who was desperate in securing a more secure future for herself.  The position that he was occupying would fit her profile perfectly.  

[59].
The onus or burden of proof refers to the duty that a party has of satisfying the arbitrator that it is entitled to the relief sought.  In this particular case the existence of a dismissal was not in dispute and therefore the onus rested with the Respondent to show, on a balance of probabilities that the dismissal was substantively fair.

[60].
It is trite that sexual offences in the workplace are viewed in a serious light because of its nature, that from an inherent perspective dents the trust relationship between Employer and Employee. Should it be found that the Applicant indeed conducted himself in the manner alleged by “The Complainat’, the weight of the said offence would be aggravated by the fact that he was in a position of trust, ie. a teacher and the victim or complaint was in the vulnerable position of being a learner.  

[61].
It was common cause between the parties that the Conduct expected of an educator in relation to a learner is enshrined in Section 3 of the South African Council of Educators Act 31 of 2000:-


“3.
An educator:


3.3
strives to enable learners to develop a set of values consistent with the fundamental rights contained in the Constitution of South Africa;


3.5
avoids any form of humiliation, and refrains from any form of abuse, physical or phychological;


3.6
refrains from improper physical contact with learners;


3.8
refrains from any form of sexual harassment (physicl or otherwise) of learners;


3.9
refrains from any form of sexual relationship with learners at a school;


3.10
uses appropriate language and behavior in his or her interaction with learners, and acts in such a way as to elicit respect from the learners;


3.12
does not abuse the position he or she holds for financial, political or personal gain.”

[62].
The evidence of the Respondent was presented, mainly through the testimony of “The Complaint” and corroborated by Ms Gongotha as well as Mr Gongotha.  From the outset I must state that I experienced great difficulty in accepting the version of events as presented by the Applicant.  Although he made a desperate attempt at proving his theory by presenting the evidence of Ms Sobeka, I am of the view that he failed dismally in his pursuit.  

[63].
The evidence of Ms Sobeka in this regard did not take the theory any further.  According to her, Ms Gongotha would allegedly have made a threat to the Applicant, that if he would not “do something to me (her)” that the case would go further”.  She continues to state in her evidence that upon questioning Ms Gongotha as to what she meant, she purportedly then answered, “he knows”.  It is therefore clear that she was never witness to Ms Gongotha actually confessing to being romantically attracted to the Applicant.

[64].
Ms Sobeka, apart from the inferences that she had drawn from what she had witnesses, could not provide any conclusive proof to substantiate the conspiracy theory of the Applicant.  To the contrary, she explained the relationship between the teachers as being a cordial one, something more related to what is found in a family environment.  When confronted during cross-examination, with the fact that her version had changed from what she initially testified to in the disciplinary hearing, she did not deny such allegation, but merely answered “it looked like it when she said you must do this to me”.  

[65]
The Applicant further led the evidence of another minor (“the witness), who at the instance of her conscience, decided to “come clean” and confess that they had been told what to say by Ms Gongotha.  It is common cause that she had testified for the Respondent during the disciplinary hearing and that her evidence differed materially from what she had alluded to during that process, to what she testified to during this arbitration.  On her version Ms Gongotha had written “notes” to them as she groomed them in what to say.  

[66].
Apart from the fact that this version was never put to Ms Gongotha, I also find it highly improbable.  Firstly by virtue of the fact that this incident occurred approximately 1 year earlier, and the hearing was then conducted during February and March 2009.  I find it highly unlikely that Ms Gongotha could construct such a detailed version of events by merely leaving “notes” to the witnesses.  Bearing in mind, that these witnesses were also of minor maturity, and lastly that all three witnesses, remained steadfast and consistent in their evidence from the initial report right through to the date of the Arbitration).   If indeed a person would conspire against another, I would suspect that a more simplistic version would be the safest option.  

[67].
Further it is clear that Ms Gongotha did not appreciate the gravity of this offence, as and when it occurred, as she did not even report the matter to the Police, but as she explained she thought that she will address it personally.  If then Ms Gongotha had this carefully constructed plan to rid the school of the presence of the Applicant why not utilize the most obvious structure, namely the Police.  Involving the Police would in any event give more weight to her allegations.  

[68]
As for the testimony of “The Witness” of the Applicant, it must be noted that she did not impress me as a witness.  She could not provide me with a reasonable and acceptable explanation for her sudden change of heart.  In the hearing she gave evidence in support of “The Complainant”, however subsequent to the hearing she all of a sudden decides to change her evidence to now testify, exactly the opposite of what she testified to before, without any sound explanation, safe to state that her continence bothered her.  If that was indeed the case, I fail to understand how she could withstand the vigorous cross-examination she was subjected to during the hearing. 

[69].
It has further not slipped my mind the apparent contradictions in the evidence of “The Witness” and the Applicant.  “The Witness” testified that Ms Gongotha phoned the Applicant on the 10th of October 2008 to fetch her, whilst the Applicant on the other hand testified that he was in the area and decided to visit Ms Gongotha’s house as he was in desperate need of petrol money.  

[70].
At this juncture, I also deem it appropriate to deal with the inconsistencies and improbabilities in the evidence of the Applicant.  One, he testified during the disciplinary hearing that he went to Ms Gongotha’s house on the 10th of October 2008 (or 11th of October 2008) as he was in the area.  Upon his arrival he asked for something to eat.  During the arbitration he testified that he the incident whereby he asked for food from “The Complainant” occurred on the 18th of October 2009.  

[71].
Two, he relied heavily on the fact that Ms Gongotha made her romantic intentions very clear to him and that such intentions were not welcomed by him.  He then specifically referred in his evidence to the incident whereby Ms Gongotha demanded to leave with him after they were both at a party.  She would then allegedly have invited herself into the front seat of his car, having the result that he had to take her home.  He also explained in yet another incident she would have called him late at night to keep her company as her boyfriend was not at home.  During this incident his friend, one Andile had to convince him to accompany him to Ms Gongotha’s house.  Despite all this harassment that he had to suffer at the hands of Ms Gongotha, I find it strange that he nevertheless and on numerous occasions visits her house without invitation, either to borrow money or just dropping in for something to eat.  

[73].
Thee, if I were to accept that Ms Gongotha was hopelessly and overwhelmingly attracted to the Applicant, why would she then not leave her room on the 18th of October 2009, when he arrived late at night and join them?  The Applicant testified that Ms Gongotha made numerous attempts in luring him to her house, the one time that he arrives without any force, she nevertheless remains in her room, despite having the knowledge that he was there.  

[74].
Four, if the Applicant, as he testified had to visit Ms Gongotha’s house on the 10th of October 2008, as he had no money for petrol, I find it strange that upon realizing that Ms Gongotha was asleep, asked for something to eat and then leaves without any money.  

[75].
The complainant on the other hand struck me as a shy young female, a learner who found herself in the unfortunate position of having to testify against her erstwhile educator.  Despite the accusatorial nature of the proceedings, she impressed me as a witness, in that she answered questions directly and with an acceptable degree of confidence that can be expected of a minor of her age.

[76].
Section 192 of The Act stipulates that:- 

“1.
In any proceedings concerning any dismissal, the employee must establish the existence of the dismissal.

2
If the existence of the dismissal is established, the employer must prove that the dismissal is fair.”

[77].
The existence of a dismissal is not in dispute and accordingly the onus of proof rests with the Respondent, to prove on a balance of probabilities, that the dismissal of the Applicant was substantively fair.  

[78].
Having carefully scrutinizing the evidence before me, I am convinced that the Respondent successfully defended its decision to dismiss the Applicant, and I accordingly find his dismissal to have been substantively fair.

[79].
In considering the appropriateness of the sanction, I had regard to the decision of the Constitutional Court in Sidumo v Rustenburg Platinum Mines Ltd (2007) 28 ILJ 2405 (CC), wherein the decision of whether or not dismissal was an appropriate sanction for the contravention of the rule or standard, is conceptualized in an evaluation on the basis of whether or not the Employer’s decision to dismiss the Employee was fair.  In reaching this conclusion, consideration aught to be given to the position and interests of both the Employer and Employee in order to make a balanced and equitable assessment.  

[80].
In an earlier dictum of Conradie JA in De Beers Consolidated Mines Ltd v Commission for Conciliation, Mediation and Arbitration and others (2000) 21 ILJ 1051 (LAC) at par. 22 a similar approach was also followed when the court pronounced that -: 

“A dismissal is not an expression of moral outrage; much less is it an act of vengeance. It is, or should be, a sensible operational response to risk management in the particular enterprise. That is why supermarket shelf packers who steal small items are routinely dismissed. Their dismissal has little to do with society’s moral opprobrium of a minor theft; it has everything to do with the operational requirements of the employer’s enterprise.”

[81].
Having considered all the fact before me, including but not limited to, the gravity of the offence, the position of trust the Applicant was employed in, the years of service of the Applicant and the manner in which the Applicant, opportunistically so, tried to convince me of his innocence and in doing so, shifted the blame to Ms Gongotha, I am of the opinion that the sanction of dismissal is fair in the circumstance.

AWARD:

[82].
In the light of the above, I find that the dismissal of the Applicant, Glandwyn Lulamo Mzinyathi to be substantively fair.  

[83].  No order as to costs is made


ELRC Commissioner:

R de Wet
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� S v Sauls 1981(3) SA 172 (A) p.180ff


� S v Jackson 1998(1) SACR 470 (SCA) & S v M 2001 (1) SACR 484 W


� The instant dispute precedes the promulgation of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, which inter alia codifies (1) and (2) above.





2

