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30 September 2010
Dear Sir

Re: The Protection from Harassment Bill [B1 – 2010]
1. The Centre for Constitutional Rights (the Centre) is a non-profit organization dedicated to upholding the Constitution  of the Republic of South Africa. To this end, the Centre seeks to promote the values, rights and principles in the Constitution; monitor developments, including draft legislation that might affect the Constitution; inform people and organizations of their constitutional rights; and assist people and organizations to claim their rights. The Centre accordingly welcomes the opportunity to make submissions on the Protection from Harassment Bill (the Bill). 
2. With the advent of our constitutional democracy, where parliamentary rule made way to constitutional supremacy, the point of departure for the analysis of any draft legislation must be the Constitution. The Centre has noted that the Bill aims to give effect to the constitutional imperatives that are enshrined in sections 1, 9, 10, 12, 14, and 18 of the Constitution. The Centre thus applauds the Department for introducing the legislation.
3. Although the Centre believes that the Bill will pass constitutional muster, the Centre is, nonetheless concerned about the bearing that the Bill might have on the right to freedom of expression and would thus request that this right be expressly included in the Bill’s Preamble.
4. The Centre has noted a concern that the Bill would stifle investigative journalism owing to the over-broad definition of “harassment”. Accordingly, there has been a call for the inclusion of a “public interest” defence in the Bill.

4.1 Whilst the definition of “harassment” is overly broad, the Centre is, however, of the view that the public interest defence open to journalist is adequately covered by the fact that both the complainant’s belief of harm and the alleged conduct are subjected to a test of reasonableness. 

5. Against this background, the Centre comments on specific provisions in the Bill, including those in respect of which comment was expressly called for:

5.1.
Ad the Preamble:

Apart from including the right to freedom of expression, the Centre would suggest that either the definition of “harassment” be amended to read “harassing behaviour”, or the words “harassing behaviour” in the purpose clause be amended to read “harassment”.

5.2.
Ad clause 1(2):
The Centre supports the notion of expressly extending the ambit of the Bill to include conduct covered by the Domestic Violence Act 16 of 1998, specifically in view of the lower threshold of the onus of proof in the latter Act. 


5.3
Ad clause 2(4):


Similarly, given the unacceptable levels of sexual harassment occurring within families, and the fact that very often parents are loathe to testify against each other, the Centre welcomes the content of this sub-clause, which ensures that the child’s best interests are paramount. 

5.4
Ad clauses 3 (3)(a), 3 (4) and 6(5):


Due to the fact that officers are frequently reluctant to get involved in what they perceive as domestic squabbles, many people currently experience difficulty in having orders served, which have been issued in terms of the Domestic Violence Act. The Centre thus welcomes the requirement of identifying the person responsible for service, as this will ensure accountability. For the same reason the Centre welcomes the provisions of sub-clauses 3(4) and 6(5), which, combined with the penal sanctions, will ensure prompt service.  
5.5.
Ad clause 4(1):


Given the reluctance, in particular, of family members to testify against each other, the Centre welcomes the express power to subpoena any person whose evidence would be essential to a just decision. However, the reality is that pursuant to testifying, witness are often ostracised, intimidated and/or abused. The Centre accordingly believes that protection should be afforded to witnesses who have a well-founded belief that their testimony will endanger their safety and or well-being.  To this end, the Centre proposes that an additional clause be inserted after sub-clause 4(1), which requires that the subpoena contains reference to the witnesses’ rights in terms of the Witness Protection Act, 112 of 1998, and that the official serving be mandated to explain the provisions thereof.
5.6
Ad clause 7(2):


The Centre welcomes the extended protection to the complainant contemplated in this sub-clause. However the reasons for sub-clause 7(2)(c) are not clear to the Centre and the Centre is concerned that the mischief sought to be remedied will not necessarily be achieved by initiating a criminal investigation. 
5.7
Ad clause 15:


The Centre welcomes the potentially onerous penalties prescribed for contravening the provisions of sub-clause 7(1). However, the Centre is of the view that the penalties so contemplated are too onerous for the contravention of obligations imposed in terms of sub-clause 7(2). The Centre accordingly proposes that sub-clause 15(1) be amended to refer only to contravention of the prohibitions, conditions, obligations or orders imposed in terms of section 7(1) and that sub-clause 15(2) be amended to include failure to comply with the provisions of sections 7(2)(a),(b) and (c).

6. The Centre would like to enhance the debate on this Bill and contribute constructively to its enactment. Should oral submissions be felt to be useful, please do not hesitate to call upon us.

Yours faithfully
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