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Introduction
Triangle Project is a non-governmental organisation (NGO) established in 1999.   The sole object of the organisation is to undertake a programme of activities in the public interest, directed to the promotion of human rights, with particular regard to the rights and interests of the lesbian, gay, bisexual and transgender (LGBT) community.
The organisation appreciates the opportunity to make submissions to the Portfolio Committee on the Protection from Harassment Bill [B1-2010]. 
Triangle Project also requests the opportunity to make oral submissions at the public hearings. 

We are in agreement with the broad aims of the Bill to:
a) More adequately address the gap in the legislative recourse available to victims of harassment that occurs outside of the context of a domestic relationship; and
b) To address stalking within the broader concept of harassment.

This submission focusses on the application of harassment legislation to harassment that occurs in the context of discrimination on one or more grounds including: sexual orientation; gender and gender identity/expression; race; ethnicity; nationality; socio-economic status/class; religion; age; disability; and health status. 

Given the focus of the organisation, our submission will highlight harassment based on sexual orientation, gender and gender identity.  However, the arguments and recommendations submitted here have relevance to harassment based on all forms discrimination and social prejudice.   Also, the organisation’s explicit stance is one that seeks to eradicate all forms of violence, harassment and social discrimination.  Our experience and view is that none of the forms of discrimination outlined above can be viewed in isolation.  Sexual orientation gender and gender identity intersects with other social positions such as those based on race, class, nationality, and geographical location (urban-rural).  These intersections mediate LGBT peoples’ experiences of violence, harassment and the extent to which they are able to enjoy constitutional protections and access protection and justice. 

The underlying argument for this submission is that matters of discrimination and inequality should not be confined only to legislation that is explicitly concerned with promoting equality and prohibiting discrimination (for example , The Employment Equity Act 55 of 1998 and the Promotion of Equality and Prevention of Unfair & Discrimination Act 4 of  2000).  Rather, it is crucial that the promotion of equality and the prevention of unfair discrimination is woven and mainstreamed into all relevant legislation.   

Secondly, the proposed legislation must take into account that harassment occurs within a social context.  Thus, the form it takes and the likely victims of harassment will in many cases be influenced by the prevailing prejudices and social inequalities.  So for example, one will find that although the Protection from Harassment Act of 1997 in the United Kingdom was created primarily to prosecute stalking cases, in practice it has also been used as “an avenue of redress against racist and homophobic conduct for which it might be difficult to achieve a prosecution under other offences”
.  It is necessary to foresee this use of harassment legislation and ensure that the access of marginalized groups to this form of legal recourse is not hampered by discrimination and prejudice of police and court officials who are responsible for implementing this legislation.   
This submission examines the following:

1. The problem of harassment and violence based on sexual orientation and gender identity in South Africa.  

2. The limitations of existing legal remedies

On the basis of these analyses, specific recommendations are made regarding the Protection from Harassment Bill.

The Problem of Harassment and Violence Based on Sexual Orientation and Gender Identity in South Africa
Harassment and violence targeting LGBT people has increasingly come to the fore in South Africa.  Reports of harassment and violence, in the media and to LGBT organisations suggest that poor black lesbian women, gay men and transgender people who live in townships, in particular, are vulnerable to harassment, violence and it’s effects.  While such forms of harassment and violence occur across all communities, poor black LGBT people who live in townships and rural areas are much less likely to have the means and resources to access support, protection, justice and redress through either criminal or civil law remedies.   As with women, discrimination, harassment and violence targeting LGBT people results from dominant societal views of masculinity and femininity and the enforcement of heterosexist gender norms and hierarchies.   

During 2008, Triangle Project conducted a needs assessment with lesbian and bisexual women living in rural and peri-urban areas in the Western Cape.  The study was conducted with 45 black
 participants from the Worcester, Paarl and Wellington areas.  Close to half (49%) of the participants reported experiences of sexual harassment in a public place other than their neighbourhood and 44% said they have experience sexual harassment in their neighbourhoods. Of these participants 17% reported experiences of rape, with 7% stating they had been raped more than once.
Sexual harassment of lesbians often characterised by threats of rape as the following interview extracts illustrate:  

The most important issue facing lesbians in Paarl is sexual harassment from people on the street. I’m being sexually harassed by a rude guy. Always when he sees me he will always threaten and harass me. He says that I’m not a man that I’m a woman and one of these days he’s going to rape me to prove that I’m not a man and I must stop acting like a man. I’ve told my family about it and I need help [nterview with T, Paarl, April 2008].
They harass us. They ask my girlfriend why she’s dating a tomboy. They tell me that they will rape me to make me right [Interview with B, Paarl, April 2008] 
In contrast, reported experiences of sexual harassment at work were lower (20% of respondents reported experiences of sexual harassment in the workplace).  This however is reflective of the unemployment figure for this sample, which was sixty percent.   

In a participatory research study conducted by Triangle Project during 2009 and 2010, participants made similar references regarding harassment and their sense of on the streets and in their neighbourhood. For example, a participant from Nyanga reflected: 

 There is no peace for me when I’m walking on the street in my community, because of my sexuality. Boys in the streets see me as an insane girl as if I don’t know what I want. Some will threaten to rape me, some will insult me [Story of participant from Nyanga, February 2010]  

It is also important to note that these threats of rape or violence are carried out in the most extreme forms of violence against lesbians.  For example, one of the participants in the study respondent said that she was “raped by a man just because I’m a lesbian and he believed that if I feel a dick I won’t be one anymore.” On the 4th February 2006, Zoliswa Nkonyana (18), who was openly lesbian, was stoned beaten and stabbed to death in Khayelitshia by a gang of at least nine men.  P (Zoliswa friend who was also attacked that night) has provided an account of what happened.  The attack began with verbal taunts, where she and Zoliswa, were first harassed inside of a shebeen when they were told not to use the women’s toilets.  The harassment continued outside, where Zoliswa and the witness were taunted and told that they were “tomboys who want to get raped ”.    
Current Legislation for Harassment Based On Discrimination And Prejudice
A. Civil Law

Harassment, and more specifically, sexual harassment is addressed in the Labour Relations Act 66 of 1995, the Employment Equity Act 55 of 1998, the Employment of Educators Act 76 of 1998, the Further Education and Training Act 98 of 1998 and the Municipal Systems Act 32 of 2000.  This legislation aims to deal with sexual harassment and prevent its recurrence within the workplace.
The Labour Relations Act 66 of 1995 focusses on the role of the Commission for Conciliation, Mediation and Arbitration (CCMA) in the prevention of sexual harassment in the workplace (Section 115, subsection 3).  NOTICE 1367 OF 1998 (Notice of code of good practice on the handling of sexual harassment cases) issued by the National Economic Development and Labour Council (NEDLAC) specifies the types of conduct that constitute sexual harassment as follows:   
4. Forms of sexual harassment
(1) Sexual harassment may include unwelcome physical, verbal or non-verbal conduct, but is not limited to the examples listed as follows:

a. Physical conduct of a sexual nature includes all unwanted physical contact, ranging from touching to sexual assault and rape, and includes a strip search by or in the presence of the opposite sex. 

b. Verbal forms of sexual harassment include unwelcome innuendoes, suggestions and hints, sexual advances, comments with sexual overtones, sex-related jokes or insults or unwelcome graphic comments about a person’s body made in their presence or directed toward them, unwelcome and inappropriate enquiries about a person’s sex life, and unwelcome whistling directed at a person or group of persons. 

c. Non-verbal forms of sexual harassment include unwelcome gestures, indecent exposure, and the unwelcome display of sexually explicit pictures and objects. 

d. Quid pro quo harassment occurs where an owner, employer, supervisor, member of management or co-employee, undertakes or attempts to influence the process of employment, promotion, training, discipline, dismissal, salary increment or other benefit of an employee or job applicant, in exchange for sexual favours. 

(2) Sexual favouritism exists where a person who is in a position of authority rewards only those who respond to his/her sexual advances, whilst other deserving employees who do not submit themselves to any sexual advances are denied promotions, merit rating or salary increases.

The Employment Equity Act 55 of 1998, together with General Notice 1357 of 2005 (Amended Code of Good Practice on the Handling of Sexual Harassment Cases in the Workplace) define the forms of conduct that are considered sexual harassment similarly.  However, it is the Employment Equity Act that unlike the Labour Relations Act is explicitly concerned with issues of equality and discrimination and draws more directly on the Equality Clause (clause 9 of the Bill of Rights in the South African Constitution)  

Chapter 2 of the Employment Equity Act 55 of 1998 addresses the prohibition of unfair discrimination.  Section 6 (1) states that “no person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, language and birth”.  In Section 6 (3) it is explained that, “harassment of an employee is a form of unfair discrimination and is prohibited on any one, or a combination of grounds of unfair discrimination listed in subsection (1)”.  The Employment Equity Act and General Notice 1357 of 2005 clearly places harassment in the context of discrimination and indeed defines sexual harassment as a form of unfair discrimination on the grounds of sex, gender and sexual orientation that ‘constitutes a barrier to equity in the workplace’.

The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000
In a footnote to Notice 1367 of 1998 (attached to the LRA), it is stated that “for sexual and other forms of harassment that occur outside of the working environment, the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000, can be applied”.   One of the primary objectives of this act is to “provide remedies for victims of unfair discrimination, hate speech and harassment and persons whose right to equality have been infringed” (Section 2 of the Act).  In Section 1 of the Act, harassment is defined as “unwanted conduct which is persistent or serious and demeans, humiliates or creates a hostile or intimidating environment or is calculated to induce submission by actual or threatened adverse consequences, which is related – (a) sex, gender or sexual orientation; or (b) a person’s membership of a group identified by one or more of the prohibited grounds or a characteristic associated with such a group”. 
The Equality Court provides range of remedies for victims of harassment and discrimination, namely:

· an interdict; 
· a declaratory order:

· an out of court settlement 

· awarding the payment of  damages

· an order restraining unfair discriminatory practices or directing that specific steps be taken to stop the unfair discrimination, hate speech or harassment;

· an order to make specific opportunities and privileges unfairly denied in the circumstances, available to the complainant in question;

· an order for the implementation of special measures to address the unfair discrimination, hate speech or harassment in question;

· an order that an unconditional apology be made;

· an order requiring an audit of the respondent’s policies or practices;

· suspending or revoking licenses held by the respondent; 

· submitting the matter to the Director of Public Prosecutions for the  institution of criminal proceedings;
·  an order of costs against any party to the proceedings;
· an order to comply with the Equality Act.
While the equality courts do provide an avenue to address harassment related to sexual orientation and other prohibited grounds, the implementation of the Act and the utilisation of equality courts have been severely limited by the inaccesibility of and the poor quality of services in the courts
.   It is also noted by the South African Human Rights Commission (SAHRC) that one of the reasons for lack of finalistion of some cases referred to the Equality Court was that the complainant decided to discontinue the case due to the process taking too long
.  Problems regarding the enforcement of orders made by the Equality Court have also been noted
.  The issue of enforcement is particularly important in matters where victimisation is ongoing, where harassment involves threats of violence and where there is a danger that harassment may lead to physical and sexual violence.    

Thus, it is clear that the Equality Courts have not and do not provide victims of harassment to immediate remedies and protective measures.  A primary objective of the Protection from Harassment Bill is to provide victims of harassment with immediate access to protective measures designed to prevent the recurrance of harassment. Even if the technical and practical problems associated with the Equality Courts were addressed, the Equality Courts alone would not provide victims of harassment with ready access to such preventative measures.  

The harassment experienced by LGBT people is pervasive and characterises the everyday lived reality of many LGBT people in South Africa.  Because of this, legislation that provides for immediate protective an preventative measures specifically is necessary.  The Protection from Harassment Bill therefore has the potential to broaden the range of remedies available to victims of harassment.  It is likely that some cases of harassment may be better suited to the application of the Equality Act and that some may be more suited to the application of Protection from Harassment legislation.
B. Criminal Law   
It is noted that victims of harassment may have recourse to criminal law depending on whether the particular actions of the harasser is regarded as unlawful (for example, actions that constitute crimen injuria, common assault or malicious damage to property). 
Some  limitations, however are that:
a) Criminal law does not explicitly address harassment that occurs on discriminatory grounds;

b) Criminal Law remedies alone are not suitable where immediate protection is required;
c) Existing criminal law requires a focus on single incidents that are considered unlawful.  This means that harassing behaviour that falls outside of criminal law definitions would not be addressed and that the focus would be on an isolated incident and not the patterns of behaviour that characterise harassment and stalking
;
The Protection of Harassment Bill
The provisions proposed by the Protection from Harassment Bill are specific and therefore do not duplicate the existing provisions available through the civil and criminal remedies discussed above.  It should be noted that the primary function of the new Harassment legislation would on “interrupting a pattern of behaviour before physical harm ensues”
.   Also, the proposed harassment legislation would enable hearings, which are held sooner than would be the case with criminal trials or with hearings held in the Equality Courts, and as such provides a legal remedy to victims of harassment that is relatively immediate.  
Triangle Project’s Recommendations on The Protection From Harassment Bill
1. It is necessary that the proposed harassment legislation give greater consideration to Section 9 of the Constitution of South Africa, by explicitly including harassment based on discrimination and prejudice on one or more of the following grounds: sexual orientation, gender and gender identity, race, nationality, socio-economic status/class; religion; age; disability; and health status.  It is strongly suggested that the definition of harassment contained in the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 be referred to.  In this Act, harassment is defined as:

 “unwanted conduct which is persistent or serious and demeans, humiliates or creates a hostile or intimidating environment or is calculated to induce submission by actual or threatened adverse consequences, which is related – (a) sex, gender or sexual orientation; or (b) a person’s membership of a group identified by one or more of the prohibited grounds or a characteristic associated with such a group”. 

Triangle Project submits that this definition be incorporated into the definition contained in the Protection from Harassment Bill.

2. In  comparing the definition of harassment in the Bill [B1-2010] and the definition proposed in the SALRC November 2006 Report on Stalking, it is noted that the form of conduct specified in the Bill is narrower than the forms of conduct specified in the SALRC Report.  It is noted particularly that the following form of conduct is not specified in the currrent version of the Bill:

a) an act or threat of violence against a person or against property of a person;
It is unclear why this has been removed.  It may be because this type of conduct falls within the scope of criminal law.   However, it should be noted that the remedies available through the proposed harassment legislation would differ from those available through criminal law.  It is in fact more imperative that victims who are harassed using threats of violence have ready access to protection orders.  Also, victims may not wish to go the route of a criminal trial for a range of reasons.   As with the victims of domestic violence, victims of harassment should have a range of options available to them.  
It is  therefore recommended that acts or threats of violence against a person or against the property of a person be included in the proposed harassment legislation.  

3. It is also recommended that sanctions are put in place to prohibit the police, the prosecuting authorities and the court from exposing victims from marginalised groups to secondary victimisation.  
4. Clear policy and practical provisions must be made in both the Protection from Harassment Bill and the Domestic Violence Act to enhance the access of impoverished, rural and marginalised communities to the remedies available though this legislation.  This includes the costs of serving the protection order as well as the financial burden placed on a complaintant who has to travel back and forth to the police station and courts.

5. Given that this harassment legislation is focussed on addressing harassment outside of the domestic relationship, it is possible that the complainent may not be able to identify the alleged perpetrator by name.  It is therefore crucial that the harassment legislation place an onus on the police to investigate harassment in situations where the complainant cannot identify the alleged perpetrator’s name and precise location or address. 
6. A clear policy framework is necessary to guide and monitor the implemenation of harassment legislation.  Such a framework should include:

1. Guidelines regarding the management of harassment cases generally and of harassment cases that are based on discriminatory grounds;

2. Guidelines and measues aimed at preventing secondary victimisation, prejudice and discrimination of marginalised social groupings by the police and the prosecuting authorities. 

3. Guidelines and measures around preventative and proactive policing.

4. A monitoring and tracking system of harassment cases which includes harrasment on the grounds of sexual orientation and gender identity/ presentation.  

Conclusion
Triangle Project thanks the Portfolio Committee for the opportunity to make this written submission. We wish to state our willingness to engage with and assist the Committee in any way we can to enhance the provisions of the Harassment Bill. We look forward to the making oral submissions to the Committee on this Bill at the upcoming public hearings.

This Submission has been endorsed by the following organisations:

· The Lesbian and Gay Equality Project

· Tshwaranang Legal Advocacy Centre

· Women’s Legal Centre

· Gay and Lesbian Network (Pietermaritzburg)
· Women’sNet

· The "Socio-Economic Rights Project of the Community Law Centre (University of the Western Cape)
· REACH (Rural Education, Awareness and Community Health)
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