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Dear Sir
 
Re: The Protection from Harassment Bill
 
We would like to make the following submission:
 
	One part of the definition of harassment requires there to be a reasonable belief that harm may be caused. In other words, a person’s perception of being harassed is assessed by the standards of the reasonable person. 

The reasonable person test in a multicultural society is not without its difficulties. The problem with an apparently objective test is that it can entrench the status quo in that traditional behaviour becomes a defence and thus a perpetuation of patterns of unreasonable behaviour. In other words the subjective feelings of the person feeling harassed can be trivialized by an adjudicator who has never felt what it feels like to be harassed.
On the other hand the concern about the subjective test was expressed in one sexual harassment case in these terms: “it can be extremely difficult to distinguish . . . between the real victim and the pretended or ridiculously hypersensitive victim”. 
To balance the dangers of the entirely subjective test with those of the entirely objective test, some have suggested that the test should be the “reasonable victim” standard. In other words, as assessment is made of the subjective feelings of the victim, balanced against objective evidence of harassment. The Bill’s definition anticipates this by repeating the reasonableness standard when assessing the harasser’s behaviour.
Our view is that this test can be achieved by the deletion of the word ’reasonable’ in the phrase ‘reasonable belief’. This allows the adjudicator to hear evidence of subjective perceptions of harassment, balancing these against the objective evidence of the reasonableness (or otherwise) of the harasser’s behaviour.
Our final submission is a concern that in poorer communities the cost of proving harm will be too great (involving a doctor’s or psychologist’s fee) and that the prima facie evidence of the complainant’s oral evidence should be sufficient.
 
Yours faithfully
Professor Alan Rycroft
Professor Rochelle le Roux
Faculty of Law, University of Cape Town


