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South African National Editors' Forum (SANEF) and Print Media South Africa (PMSA)
Submission on the Protection from Harassment Bill

To the Portfolio Committee on Justice and Constitutional Development

Parliament of the Republic of South Africa
27 August 2010


Introduction
1. The South African National Editors' Forum ("SANEF") and Print Media South Africa ("PMSA") welcome the opportunity to furnish comments on the Protection from Harassment Bill, 2010 [B1-2010] ("Bill") to the Portfolio Committee on Justice and Constitutional Development ("Committee").

2. SANEF is a voluntary form of senior journalists, editors and journalism trainers from all areas of the media industry in South Africa, whose primary aim is to promote equality and ethics of journalism, to reflect the diversity of South Africa, and to champion freedom of expression.

3. PMSA represents over 700 newspaper and magazine titles in South Africa and provides a forum for a unified representation of its members at an industry level in respect of all matters affecting print media in South Africa.

4. SANEF and PMSA would like to thank the Committee for giving them the opportunity to make this written submission and record that they would like an opportunity to make oral submissions in the public hearings on the Bill.

5. SANEF and PMSA have become particularly alarmed at the increasing number of Bills and other instruments which contain restrictions on the media in addition to those we perceive in the Protection from Harassment Bill.
6. Although we accept that the Law Commission was acting in the public interest and that it framed its proposals in that spirit, the perception we have, as a result of the introduction of other proposed legislation such as the Films and Publications Act, the Protection of Information Bill, the new version of the National Key Points Act, the Promotion of Equality and Prevention of Unfair Discrimination Act, the Public Service Broadcasting Bill and the Icasa Amendment Bill, coupled with the closure of official departmental sources of information, police arrest of journalists on spurious charges and other harassment of journalists, hearings by parliamentary committees behind closed doors, etc, is that the State is clamping down on access to information and failing to carry out its constitutional requirement to respect, protect, promote and fulfill the freedom of expression clause in the Constitution.
7. In the light of this perception, which is strengthened by the proposal of the ruling party to pursue the concept of a statutory media appeals tribunal with reported powers of imprisoning journalists and fining newspapers, is it not appropriate for the Law Commission and others engaged in drafting legislation to step back, withdraw legislation which restricts journalists and consider means of carrying out the constitutional requirement to protect and promote media freedom and freedom of expression? In addition to that, would it not be appropriate to consider whether those means, which could result in legislation, should be extended into some kind of advance test of proposed fresh legislation to ensure that it does not offend against the Constitution and restrict the freedom of the press to seek out and gather news and information and publish it in the public interest.
Protection from Harassment Bill, 2010 
8. The Bill purports to "afford victims of harassing behaviour an effective remedy against such behaviour; and introduce measures which seek to enable the relevant organs of state to give full effect to the provisions of this Act".

9. The Bill is considered necessary because the existing civil law framework that provides for an interdict, and the existing criminal law framework that punishes stalking conduct as a crime or prohibits such conduct by means of a binding over of a person to keep the peace (also known as 'peace orders'), "may not provide adequate recourse to victims of stalking who are not in a domestic relationship."

10. The Protection from Harassment Bill aims to address this type of behaviour by means of an order of court, in terms of which the harasser is prohibited from continuing with the harassing act. A contravention of the order of court is punishable as a crime.
11. The Bill was published in the Government Gazette on 8 May 2009 for public comment.
 The deadline for comments imposed by the Department Of Justice and Constitutional Development ("Department") was 15 June 2009. This was extended to 22 June 2009.

12. We are instructed that neither SANEF nor PMSA was consulted on the proposed Bill at any stage prior to its publication on 8 May 2009.

13. The South African Law Reform Commission ("Commission") published the Issue Paper on Stalking in August 2003 with the aim of introducing the topic of stalking for legal debate. The Discussion Paper which proposed anti-stalking legislation was published in September 2004 ("Discussion Paper").

14. The Commission considered the impact of anti-stalking legislation on the media, albeit briefly, at various points in the Discussion Paper.
 The question was posed thus:

"Should an exception be made for freedom of the press regarding news-gathering and news-reporting activities? In other words, should news organisations be exempted by way of a specific defence?"

15. Most respondents interviewed by the Commission believed that news organisations should not be provided with a blanket exemption from the crime of stalking. Some even argued for higher penalties for the media, citing overseas examples of celebrities being hounded by the 'paparazzi' and the misconception that the harm the media inflicts is irreversible and no alternatives to costly litigation are available to victims. 

16. There were no media representatives amongst the list of respondents consulted by the Commission, nor is there any indication from the Discussion Paper that the media were invited to participate. It is indeed a pity that the Commission did not canvass the views of the media itself on the questions posed above. As we shall discuss below, the Bill has potentially negative consequences for freedom of the press and other media. 

17. Predictably, the Commission decided against including any exemption for the media. It concluded rather vaguely that – 

"The Commission agrees that a defence can be raised when something is done in the pursuance of a legal purpose, irrespective of whether such defence is embodied in legislation. The court needs to weigh the merits of each case. Consequently no specific exemption from prosecution should be listed"

18. The media should have been consulted before submission to the Department and is prejudiced by having a little over a month to comment on the Bill, given that other interest groups have been participating in discussions with the Commission since 2003.

19. The Bill should nevertheless be welcomed as an improvement on the legal protection available to stalking victims. It appears to target the precise gap in the law that left stalking victims not in a domestic relationship with the perpetrator (who would otherwise be protected by the Domestic Violence Act, 1998), unprotected.

20. Notwithstanding the benefits of the Bill, it is also necessary to consider at what cost to media freedom these changes were achieved. In general terms the Bill may have unintended consequences which are likely to affect the media in carrying out its vital role as the 'eyes and ears of society'. The problematic provisions of the Bill are considered in greater detail below.

Problematic Provisions of the Bill

The Preamble
21. The Preamble to the Bill takes cognisance of the constitutional rights to equality, privacy, dignity, freedom and security of the person and the rights of children to have their best interests considered to be of paramount importance. 

22. It is noteworthy therefore that there is no reference in the Preamble to the right to freedom of expression, including the freedom of the press and other media and the freedom to receive or impart information or ideas.
 This is a curious oversight, given that the prohibition on harassment which forms the cornerstone of the Bill is a limitation per se of the freedom to impart information, at least with regard to harassment by communication. 

23. This omission in the Preamble does not necessarily render the Bill unconstitutional, of course, but it does suggest that the drafters have not engaged in the necessary 'balancing of rights' exercise and limitations clause analysis with respect to the impact of the Bill on the right to freedom of expression.

Definition of "harassment"

24. Subsection 1 (1) (viii) of the Bill defines "harassment" as "directly or indirectly engaging in conduct that causes harm or inspires the reasonable belief that harm may be caused to the complainant or a related person by unreasonably –

(a) 
following, watching, pursuing or accosting of the complainant or a related person, or loitering outside of or near the building or place where the complainant or related person resides, works, carries on business, studies or happens to be;

(b) 
engaging in verbal, electronic or other communication aimed at the complainant or a related person, by any means, whether or not conversation ensues; or 

(c) 
sending, delivering or causing the delivery of letters, telegrams, packages, facsimiles, electronic mail or other objects to the complainant or a related person or leaving it where it will be found by, given to or brought to the attention of the complainant or a related person."
25. This overbroad definition of "harassment" puts journalists engaged in legitimate newsgathering activities at risk of arrest or imprisonment. The following hypothetical situation illustrates this danger: a journalist has the phone number of a business executive accused of massive fraud at his/her high profile company. Every day new allegations emerge about the company's business activities. When the journalist phones the executive, the executive says that s/he never speaks to the press and slams down the phone. Nevertheless, if the following day's newspaper has fresh disclosures about the company, it is the duty of an ethical journalist to phone and try and put the allegations to the executive. S/he has the right to say that s/he never speaks to the press and slam down the phone. Indeed, even after a week of similar incidents, with many newspapers being rebuffed for comments, it would be the right of the executive once again to continually slam down the phone in the ears of the journalists. 

26. According to the Bill, the executive will be entitled to a protection order from a court against any of the offending journalists if s/he satisfies the three legs of the 'harassment enquiry': firstly, s/he must show that harm (defined broadly as "mental, psychological or physical harm") was caused or a reasonable belief was inspired that harm may be caused to him/her as a result of the journalist's conduct. Although the actions of the reporters involve no threat of violence, or risk of escalation, the executive would allege harm to his/her psyche, perhaps in the form of stress, which would be difficult to disprove.

27. Secondly, the executive would need to show that the journalist engaged in conduct within subsections 1 (1) (viii) (a), (b) or (c) of the Bill. The journalist's actions described above would clearly fall within the scope of subsection 1 (1) (viii) (b).

28. Lastly, the executive must show that this conduct was unreasonable, which s/he probably could do if ten reporters from TV, radio and newspapers were all calling every day. A court may well decide it is unreasonable to phone the executive every day for comment, especially when s/he has indicated his/her wish to be left alone. If s/he succeeds, the executive would be entitled to a protection order against the journalist, the violation of which would result in a fine or imprisonment.

29. The exemption in the Bill for conduct which is not unreasonable may prove inadequate protection for investigative journalists whose profession often requires them to 'push the envelope'. In the illustration above, the journalist may have decided instead to stake out the executive's home or workplace to obtain an interview or photograph, rather than make futile attempts to contact the executive telephonically. Journalists employ myriad techniques in pursuit of public interest news stories. All of these journalistic activities would nevertheless fall within the categories of conduct that constitute "harassment" in the Bill. If these activities are deemed 'unreasonable', the fact that they are in pursuit of a legitimate public interest object will not be enough to escape from being caught in the 'harassment' net.

30. When pursuing stories of manifest public interest such as high-level mismanagement or corruption in the public sector, there will usually be powerful forces operating against disclosure. If the subject is a government official suspected of having committed a criminal offence, for example, that person may well be unwilling to face legitimate questioning by the journalist in question. 

31. On all these occasions the journalist would be failing in his/her job if s/he simply accepted a pro forma "no comment" from the official involved and went on to the next assignment. In order to secure an interview with the subject of inquiry, the journalist may well, in the normal course, make several verbal or written overtures to the subject. Alternatively, the journalist may be required to engage with the subject face-to-face without an appointment, in which case the journalist may wait for the subject to arrive or leave a particular place. Moreover, an initially reluctant whistleblower who previously refused to speak about a particular story may change his/her mind over time. Reporters must sometimes be persistent, even unreasonably so, in order to expose the truth in the public interest.

The British Experience: The Protection from Harassment Act, 1997

32. The Protection from Harassment Act 1997 ("UK Act") imposes civil and criminal liability on offenders. "Harassment" is defined as a "course of conduct causing alarm and distress". Two or more acts will constitute a course of conduct. The UK Act was primarily intended to crack down on stalkers but has been used against journalists. 

33. In Alexander Baron v Crown Prosecution Service
 it was found that although the defendant had only sent the complainant two letters, in the circumstances it could be said that he had pursued a course of conduct amounting to harassment contrary to the Act. "Conduct" expressly includes speech, but can also include silence, such as silent telephone calls.

34. The defendant will have a defence in terms of the UK Act if s/he can show in relation to a course of conduct that it was pursued for the purposes of detecting a crime, or in compliance with any rule of law, or involvement in intelligence activities carried out on behalf of the Crown, or that in the particular circumstances the course of conduct was reasonable. It is no defence to argue mere engagement in a lawful occupation such as that of a journalist or private detective.

35. Because only two acts are required to constitute a course of conduct, it is in theory possible that a reasonably diligent reporter could be on the receiving end of a harassment injunction in the normal course of preparing any story, for example an attempted interview plus a follow-up letter could be held to be harassment.

36. In Thomas v News Group Newspapers Ltd
 the Court of Appeal held that the publication of a series of articles in a newspaper could constitute a course of conduct amounting to harassment for the purposes of the UK Act. It was foreseeable that the articles in question would have been likely to provoke a racist reaction and that as a result, would have caused distress to the complainant.
Suggested Improvements to the Bill
37. The Preamble to the Bill should be amended to make reference to the right to freedom of expression, particularly the freedom of the press and other media and the freedom to receive or impart information or ideas.

38. With regard to the definition of "harassment" and the court's powers to issue a protection order, the bona fide activities of journalists should not be 'lumped in' with the mala fide activities of stalkers that the Bill proscribes. Similarly, marginal stalking behaviour, such as that of political canvassers, telemarketers and door to door salesman should be distinguished from the activities of journalists who perform a vitally important public interest role in society.

39. In any event, the media have long recognised their responsibility to engage in and be seen as engaging in ethical journalism. They have accordingly installed self-regulatory structures, the Press Council and Broadcasting Complaints Commission, which have identical codes of conduct ("Codes") for the print and broadcast media respectively. The Press Code provides for the reporting of news in relevant part – 

1.9 
News obtained by dishonest or unfair means, or the publication of which would involve a breach of confidence, should not be published unless a legitimate public interest dictates otherwise.

1.10 
in both news and comment the press shall exercise exceptional care and consideration in matters involving the private lives and concerns of individuals, bearing in mind that any right to privacy may be overridden only by a legitimate public interest.

40. It is noteworthy that the Codes confer a right to publish or broadcast news in the public interest, notwithstanding that it has been illegitimately obtained or that it infringes on a subject's privacy.

41. The risks to journalists as a result of this overbroad definition of "harassment" in the Bill may be mitigated by the insertion of a 'public interest' defence. This would mirror similar provisions in the Codes and ensure uniformity in the standards of behaviour expected of the media.

42. Alternatively, a new defence could be introduced in the Bill based on the special characteristics of media activities. For instance, the difference between "harassment" by journalists and those by others is that journalists should be encouraged to identify themselves and thus put the subject's mind at ease over their intentions. There should thus be no risk or threat that their activities will be arbitrarily extended, escalated, or be calculated to cause mental anguish. There should not however be an obligation on journalists to identify themselves, because there will be occasions when journalists expressly avoid identifying themselves to enable them to gather information which if they did identify themselves may be destroyed or concealed. 

43. A less palatable alternative would be a media exemption from the Bill altogether. This would be highly unsatisfactory because it could help to pave the way for a media licensing system as the only practical way of deciding who is 'media' and who is not. This option should only be chosen if more elegant solutions are unworkable.
Constitutional Concerns 

44. Should the Bill be enacted without change, portions of the Act may unreasonably and unjustifiably be held to infringe the right to freedom of expression, in particular, freedom of the press and other media and freedom to receive or impart information or ideas. 
45. The Constitutional Court has articulated the importance of the right of the public to receive information and ideas and the role that the media plays as the conduit through which the public receives information.
  
46. Given the aforementioned impact that the Bill is anticipated to have on the activities of journalists under threat of protection orders and criminal prosecution, we submit that the Bill is likely to infringe upon not only the rights of the media to investigate matters with a view to imparting information, but also the rights of citizens to receive information regarding the institutions that govern them.
47. The role of the media is fundamental to any constitutional democracy and will be undermined by the provisions of the Bill. The values which the Bill will undermine and which underpin the right to freedom of expression are captured in the Constitutional Court judgement of South African National Defence Union v Minister of Defence & Another –
"Freedom of expression lies at the heart of democracy.  It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally.  The Constitution recognises that individuals in our society need to be able to hear, form and express opinions and views freely on a wide range of matters."

Conclusion

48. SANEF and PMSA wish to express their gratitude at being afforded the opportunity to submit comments on the Bill, and in particular, to highlight the implications that the Bill is likely to have on the media specifically and on principles of openness and transparency more broadly. SANEF and PMSA would be more than willing to clarify or discuss any aspect of this submission. 
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