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Comment on the Protection from Harassment Bill B1-2010
1. Introduction

1.1 The University of the Witwatersrand, Johannesburg is one of the leading public higher learning institutions in Africa with a staff complement and student body of diverse range in terms of colour, race, culture, ethnicity, social origin, religion, etc. Gender equality is actively promoted and discrimination of any kind abhorred.
1.2 Recognising that it is these various areas of difference that are often the basis upon which harassment will occur, the University is diligent in the protection of its students and staff alike from harassment of any sort and wishes to acknowledge and applaud the Government’s efforts, in the form of the Protection from Harassment Bill, to improve the process of achieving court intervention in cases of harassment.
1.3 We submit that the bulk of our input is questions of clarity which we hope to see answered in the next version of the Bill.
2. Commentary
2.1  Section 1 –Definitions
2.1.1 ‘Complainant’ is defined as ‘any person who alleges that he or she is being subjected to harassment’;
2.1.2 ‘Related Person’ is defined as ‘any member of the family or household of a Complainant or any other person in a close relationship to the Complainant’;

2.1.3 Subsection 2(3)(a) introduces the concept of a ‘person who has a material interest in the well-being of the Complainant of Related Person’;
2.1.4 This person in 2(3)(a) also has locus standi to bring an application before the court on behalf of a Complainant;
2.1.5 Clarity is required on the following:

i) how and by whom is ‘material interest’ determined;

ii) assuming that the Complainant or Related Person is a child as contemplated in subsection 2(4), is the ‘material interest’ test no longer a requirement for locus standi;
iii) section 2 and 3 appear to consider a Related Person in the light of a Complainant in certain instances (please refer to subsections 2(3)(a) – where the well-being of the Related Person may be the basis for bringing an application; and 3(2)(b) – which contemplates harm being suffered by a Related Person). What is the difference then between a Complainant and a Related Person;
iv) if Related Person is meant to convey a person who may be concerned with the well-being of a Complainant, could not ‘Related Person’ be subsumed under ‘person with material interest’, which is broader. Then there would be two categories of people with the right to bring an action:
a) Complainant - ‘any person who alleges that he or she is being subjected to harassment’. In this case, persons who are or whose well-being is affected by the conduct of the alleged harasser towards and original complainant are, in fact, themselves being harassed and can be regarded as complainants (please note the ‘directly or indirectly’ aspect of the definition of ‘Harassment’).
b) Related Person – person with material interest who may bring an application on behalf of a complainant 

2.1.6 ‘Harassment’ is defined as ‘directly or indirectly engaging in conduct that causes harm or inspires the reasonable belief that harm may be caused to the complainant or a related person by unreasonably--- (prohibited actions listed in the definition).
2.1.7 It is our submission that this definition adequately caters for the suggestion contained in clause 2.1.5 iv) a) of this submission.

2.1.8 We are concerned that 2(2)(b) introduces the concept of property to the definition of Harassment by providing that the person who brings an application must be informed of their ‘right to also lodge a criminal complaint against the respondent of crimen injuria, assault, trespass, extortion or any other offence which has a bearing on the persona or property of the complainant or related person.’ We need clarity as to whether there was intention to include threat to property in the definition of Harassment.

2.1.9 If that were the intention, we would strongly argue against the inclusion of property in this definition where such threat or harm to property causes no immediate threat or harm to person. This Bill should seek to expedite applications and relief in the case of harm or apprehension of harm to security of person. Inclusion of property may tend to over-burden the system. It is submitted that the current system of dealing with property is sufficient.
2.2 Section 2 – Application for Protection Order
2.2.1 There is some concern regarding the powers of the Clerk of Court in the application for a protection order:
i) Subsection 2(3)(b) provides for application without the written consent of the Complainant where ‘in the opinion of the court’ the Complainant is unable to give such consent. What is the opinion of court in this instance: is it the opinion of the Clerk of Court or is the matter decided once the court has already been raised?
ii) Subsection 2(5) provides that the application may be brought outside ordinary court hours or days ‘if the court has a reasonable belief that the Complainant or Related Person is suffering or may suffer from harm if the application is not dealt with immediately.’ Does the Clerk of Court have the discretion to submit or not to submit the application in this regard?
iii) Does the Clerk of Court have any discretion to refer cases to court? Subsection 2(7) provides that the Clerk ‘must immediately submit the application and affidavits to the court.’ In which case, where are the issues referred to above decided?

iv) It is our submission that there needs to be some discretion at the level of lodging of the application to avoid applications being brought ‘frivolously, vexatiously or unreasonably’ and where determinations about ability to give consent and immediacy of harm can be made.
v) However, we believe that the Clerk of Court is not the ideal official for this job which will require a level of training not currently required of Clerks of Court. It is our submission, therefore, that there may need to be created a different office for lodging of applications under this Act that will exercise the discretion that may be necessary before a court can sit to hear the case.
2.3 Section 3 – Consideration of Application and issuing of Interim Protection Order
2.3.1 Subsection 3(4) provides for the case where the court does not issue an interim order. In what circumstances will a court not issue an interim order given the provisions of subsection 2(5) – where there was reasonable belief of harm or imminent harm? 
2.4 Section 7 – Court’s Powers in respect of Protection Order
2.4.1 Subsection 7(4)(a) allows the court to not issue a protection or any order if the Complainant is in possession of or in the process of applying for a protection order against Harassment. 

2.4.2 A Complainant or a person bringing a suit on behalf of a Complainant under this Act may be doing so because either the protection order previously received is unenforceable or not fit for purpose or the process of application is taking too long. We submit that this provision would probably prejudice those most in need of this law, i.e. those already let down by it.
2.5 Section 11 – Jurisdiction

2.5.1  Subsection 11(2) provides that there is no specific minimum period required in relation to a court’s jurisdiction where the Complainant resides or works, temporarily or permanently, in the area of jurisdiction.
2.5.1  What is the situation where it is the respondent’s residence or workplace (subsection 11(1)(b) or the place where the cause of action arose (subsection 11(1)(c))? Why is there a minimum period required for jurisdiction and what is that minimum period?
3. Conclusion

3.1 The University believes in and supports the objectives of the Bill. We believe, however, that these objectives may well be thwarted if the concerns raised above are not addressed.
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