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COMMENTS : PROTECTION FROM HARASSMENT BILL  [B 1-2010]
1.1
INTRODUCTORY REMARKS 
The Commission for Gender Equality ( CGE ) is a Chapter 9 Institution and in terms of Section 11 of its empowering legislation obliged to evaluate legislation and make recommendations to the relevant legislature. This responsibility is exercised with the primary aim of promoting, protecting and developing gender equality in South Africa.

1.2 ESSENCE AND PURPORT OF THIS COMMENT

The proposed bill is an initiative to prohibit and punish harassment which arises from stalking. Currently the aforementioned conduct has to be addressed in terms of existing criminal law provisions. The status quo is unsatisfactory because existing laws are insufficient deterrence to the aforementioned conduct. Considering the fact that stalking can have serious impact on the emotional and physical wellbeing of individuals, especially women and children the CGE believes that harassment arising from stalking must be regarded as a specific crime. This requires legislative measures such as this bill in order to protect people but more especially women and children. 

Although the CGE supports this Bill [B 1- 2010] it notes with concern that harassment is given a restricted application which is aimed at combating and regulating stalking behaviour. This in untenable because women and even men may face sexual harassment in the workplace, unreasonably frequent or threatening demands from creditors, harassment by agents acting on behalf of property owners and well as landlords, bullying by institutions and individuals and repeated searchers of homes by police at unreasonable hours in contravention of the Criminal Procedure Act. Against this background the CGE recommends an extension of the proposed Bill to combat additional instances of harassment in order to provide substantive protection against harassment which takes place in South Africa. Alternatively, the CGE proposes that the title of the Bill be changed to reflect its jurisdictional application accurately. This would entail revising the title to “ Protection Against and Combating of  Stalking Bill.”

1.3 CONTEXT OF THE CGE COMMENTS

The Constitution in terms of Section 12 provides as follows :

Section 12 (1)

Everyone has the right to freedom security of the person, 

 ( c )
to be free from all form of violence from either public or private sources 

In terms of the above provision one would expect the Department of Justice and Constitutional Development to initiate legislative measures that are designed to protect all forms of violence which originate from public, private and institutional sources. This would include protection being accorded to employees who choose to work during industrial action, children being protected against bullies at school, consumers being protected against harassment by unreasonable approaches from telemarketing companies, consumers being protected against harassment by debt collectors and tenants being protected against harassment from landlords or their agents.

Against the above circumstances it is unreasonable to regard stalking as the only form of harassment which requires statutory protection. There are perverse and debilitating forms of harassment which undermines the dignity and safety of South Africans and these instances of harassment should be addressed if the state is serious about giving effect to the right to freedom and security provided in terms of Section 12 (1) (c) of the Constitution. In this regard one would have expected the Bill to speak to the issue of harassment arising from Ukuthwala. 
Despite the reservations expressed by the CGE the value of this Bill [ B 1- 2010 ] cannot be undermined and the following recommendations are made within the context of the current circumstances.

2. 
CONTEXTUALISING THE ISSUE OF HARASSMENT WITH GENDER BASED VIOLENCE 

Crimes against women and children are unnaturally high in South Africa. It is a widely accepted fact that women and children are a vulnerable group in South Africa. When one considers the following statistics extracted from the South African Police Services Annual report for 2007/08 it provides one with a reasonable illustration of the levels of criminal conduct directed at women and children. 

Table 1.1
CRIMES AGAINST CHILDREN UNDER 18 YEARS SAPS Annual Report 2007/08.
	NATURE OF CRIME 
	2006/07
	2007/08

	Murder
	1 152
	1 410

	Attempted Murder
	1 309
	1 488

	Rape  ( April to December ) 
	17 224
	16 068

	Common Assault
	23 526
	21736

	Assault GBH
	20 445
	19 687

	Indecent Assault ( April/Dec)
	4 581
	  3 517

	TOTAL
	68 237
	63 906


Table 1.2
CRIMES AGAINST WOMEN – 18 YEARS AND OLDER SAPS Annual reports for 2007/08 and 2009 /10
	NATURE OF CRIME
	2006/07
	2007/08
	2008/09
	2009/10

	Murder
	2 842
	2 544
	2436
	2457

	Attempted Murder
	3 601
	3 016
	2966
	3008

	Rape ( April-Dec)
	21 314
	31328
	30124
	36093

	Common Assault
	112 381
	94286
	91390
	94176

	Assault GBH
	85 032
	64084
	61509
	62143

	Indecent Assault ( April-Dec)
	2 773
	2 606
	
	

	TOTAL
	227 943
	197864
	188425
	197 877


Table 1.3 
THE TOP TEN POLICE PRECINCTS RECORDING THE HIGHEST INCIDENCE OF SERIOUS SOCIAL CRIME 

	MURDER
	ATTEMPTED MURDER
	RAPE
	ASSAULT GBH

	Nyanga ( WC )
	Umlazi ( KZN )
	KwaMashu ( KZN )
	Hillbrow ( GP)

	Kwa Mashu (KZN )
	Kwa Mashu (KZN )
	Inanda ( KZN )
	Galeshewe (NC)

	Umlazi ( KZN )
	Nyanga ( WC )
	Umlazi ( KZN )
	Umlazi ( KZN )

	Inanda ( KZN )
	Tembisa ( GP )
	Tembisa ( GP )
	KwaMashu (KZN)

	Harare ( WC )
	Empangeni ( KZN )
	Temba ( GP )
	Moroka ( GP)

	Khayelitsha ( WC )
	Kwadukuza ( KZN)
	Katlehong ( GP )
	Kwanobuhle (EC)

	Gugulethu ( WC )
	Bethelsdorp ( EC)
	Nyanga ( WC )
	Atteridgeville ( GP)

	Mthatha ( EC )
	Mamelodi East (GP)
	Kwzakele ( EC )
	Rietgat ( GP)

	Tembisa ( GP )
	Delft ( WC)
	Mamelodi East (GP)
	Thoyonandou ( LIM)

	Plessislaer ( KZN )
	Phoenix (KZN)
	Plessilaer (KZN)
	Temba ( GP)

	Delft (WC)
	Mitchells Plain ( WC )
	Thoyonandou ( LIM)
	Jhb Central ( GP)


The above statistics in tables 1.1 and 1.2 indicate the following :

(i) Over sixty thousand serious offences were directed at children.

(ii) Children faced high levels of rape and assault.

(iii) Women also face exceptionally high levels of violent crimes. 

(iv) Assault is the most common crime perpetrated against women and children.

(v) Violent crimes are perpetrated in townships as opposed to urban areas which are well policed.

PROTECTION ORDERS IN TERMS OF THE DOMESTIC VIOLENCE ACT 

An illustration of protection orders granted in Mitchell’s Plain and Cape Town during 2001.

Graph : 1
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The above graph illustrates the gender profile of a sample of applications for protection orders made at three courts  ( George, Mitchell’s Plain and Cape Town ) in the Western Cape during a study conducted in 2001.

The above statistics indicate that male on female domestic violence elicits the most applications for protection orders while male on male domestic violence appears to elicit the least applications for protection orders. 
It is interesting to note that the second highest applications for protection orders resulted from domestic violence perpetrated by females on males.

The magnitude of DVA in terms of DVA applications 

Figure 1.4

An illustration of DVA applications per province received by the DOJC in 2007/08

	PROVINCE
	DVA Applications received 
	INTERIM ORDERS ISSUES 
	PROTECCTION

ORDERS GRANTED 

	Eastern Cape 
	13903
	10511
	5400

	Free State
	  3594
	1947
	2094

	Gauteng
	25750
	16883
	14861

	Limpopo
	  8865
	6156
	4311

	Mpumalanga
	  6901
	3914
	3393

	North West
	  3665
	1869
	1981

	Northern Cape
	  1791
	1030
	760

	Western Cape 
	25856
	15860
	14715

	KZN
	29535
	17254
	15498

	TOTAL
	119 860
	75424
	63013


The above statistics indicate that KwaZulu-Natal Courts receive the highest number of application for protection orders, Western Cape the second highest and Gauteng the third highest. Northern Cape received the least number of applications. 

These statistics are bold figures and would suggest that domestic violence is a serious problem in the major provinces such as KZN, Gauteng , Western Cape and Eastern Cape. However, the reporting does not go deeper  in order to ascertain the age  and educational level of the applicants or the nature of the application, whether it was based on assault, economic abuse or verbal abuse ) , who made the applications ( complainant or interested party ). 

Figure 1.5

An illustration of DVA applications per province received by the DOJC in 2008/09

	Province 
	Old 

Appli-

cations
	New

Appli-

cations
	Total

Appli-

cations
	Orders

Granted
	Made

Final
	Set

Aside
	Struck

Off

The Roll
	Warr

-nt

Issued

	EC
	10549
	29071
	39620
	19623
	9915
	1272
	8453
	1202

	FS
	 5772
	12522
	18294
	10053
	6014
	2028
	4124
	1270

	Gauteng
	16455
	32341
	48796
	31158
	12498
	5837
	18168
	2216

	KZN
	17516
	36578
	54094
	29747
	14613
	9194
	12767
	2311

	Lim
	 6590
	14961
	21551
	11061
	7550
	1532
	4101
	 948

	Mpum
	 4294
	10841
	15135
	 8834
	4093
	1082
	4131
	 965

	NW
	 4547
	12967
	17514
	10268
	4575
	 932
	 3850
	1804

	NC
	 3677
	 6223
	 9900
	 4743
	1924
	 897
	 2330
	 539

	WC
	44245
	67415
	111660
	51646
	28432
	5210
	27406
	6141

	TOTAL
	113645
	222919
	336564
	177133
	89614
	27984
	85330
	17396


The above statistics were provided by the Department of Justice and Constitutional Development in their Annual Report for 2008/09. An analysis indicates that applications for protection orders in terms of the DVA  increased from 119 860 during 2007/08 to 222 919 in 2008/09. This is almost double the number of applications.

Figure 1.6

An illustration of DVA applications  received by the DOJC in 2009/10 ( Annual Report page 93 )

	Province
	Old Appli

cations
	New Appli

cations
	Total 

Appli

cations
	Orders

Granted
	Made 

Final
	Set 

Aside
	Struck

Off

The 

Roll
	Warra

nt

Issued

	EC
	 6410
	34852
	41262
	17346
	10655
	1573
	6729
	1523

	FS
	 5551
	15297
	20848
	  8440
	5152
	2302
	2053
	1431

	Gauteng
	10646
	39965
	50611
	29435
	15269
	6622
	10708
	2511

	KZN
	15979
	43592
	59571
	28870
	14409
	11762
	9032
	2954

	Limp
	 6533
	15874
	22407
	11783
	8110
	2101
	2092
	635

	Mpu
	 3273
	14354
	17627
	10096
	5294
	2116
	3105
	1121

	NW
	 4318
	13058
	17376
	  8006
	3461
	696
	2521
	1303

	NC
	 3580
	7924
	11504
	  4426
	1989
	705
	2102
	282

	WC
	10024
	40316
	50340
	22757
	12839
	3277
	11024
	3186

	Total
	66314
	225232
	291546
	141159
	77178
	31154
	49366
	14948


The above statistics were provided by the Department of Justice and Constitutional Development in their Annual Report for 2009/10. An analysis indicates that old applications for protection orders in terms of the DVA decreased from 113 645 during 2008/09 to 66 314 in 2009/10. However, there was still an increase in new cases from 222 919 in 2008/09 to 225 546 in 2009/10.

It is interesting to observe that KZN received the highest number of total applications for protection orders and the second highest number of warrants of arrest were issued in this province. While the Western Cape recorded the second highest number of total applications but the highest number of warrants of arrest were issued in this province. It is a matter of concern to observe that a large number of applications ( 80 520 ) were struck off the roll or set aside in the current financial year and ( 85 330 ) previously.  It is unfortunate that the reporting does not indicate the reasons for such withdrawals.

The above statistics reinforce the fact that women and children are soft targets in respect of social crimes and steps must be taken to protect them. Although these statistics reflect a high level of violent crimes perpetrated against women and children the chilling fact is that these numbers may even be higher due to cases that are not reported. In any case the figures for rape and indecent assault will be higher because of the shortened reporting period.

Against the above background the proposed Bill [ B 1- 2010 ] will be a valuable tool in the hands of women and children because it will enable them to seek legal protection from potential and existing harm effectively. This means that where imminent harm in the form of harassment commences then any person but more especially women and children are also able to seek protection. Accordingly, the CGE welcomes the proposed Bill  [ B 1 -2010 ]and takes this opportunity to make the following comments aimed at addressing the necessary gender perspectives associated within the provisions of the proposed bill.

2.
SPECIFIC COMMENTS TO THE BILL

2.1
SECTION 1 :
DEFINITIONS 

The definition of harassment is comprehensive in that it is able to embrace a wide spectrum of common conduct within the context of stalking. This definition would address activities such as the publication, storage and transmission of undesirable images or other information of a personal and private nature. This may involve taking pictures of girlfriends, ex-spouses and colleagues and transmitting these via cell phones to others or placing same on the internet. Furthermore, one may get offensive objects being placed in one’s yard aimed at causing the owner emotional harm. Even the postage of articles aimed at harassing a person has been encapsulated which is encouraging to observe.
Unfortunately, this definition fails to take cognisance of the fact that stalkers may even deprive their victim of their freedom.  Accordingly, the CGE does not support the definition of harassment in its current form and proposes the extension of this definition to include any deprivation of freedom because as it stands any conduct which entails the deprivation of freedom will not rank as harassment.

2.2
SECTION 2 : APPLICATION FOR THE PROTECTION ORDER


When one considers the location of the police stations with the highest number of social crimes it would be logical to presume that the majority of applicants who will seek protection orders will be women and children and secondly these applicants will not be able to afford private legal representation. Therefore, the Clerk of the Court must be able to provide substantial advice and assistance to the applicant. Furthermore, the Clerk of the Court will be playing the role of legal advisor to some extent due to the fact that they will assist applicants in completing documents and affidavits in respect of the anticipated protection order. In order for Courts to be effective in giving effect to this Bill two steps are recommended by the CGE:

(i)
Firstly the Department of Justice and Constitutional Development must appoint legally qualified men and women who will assist applicants with Protection Orders that will be issued in terms of this Bill.

(ii)
Secondly steps must be taken to ensure that every District Court has a Magistrate who will be available to consider applications for protection orders that are made after hours.

2.3
In terms of subsection 3 an application by another person on behalf of the applicant can only be brought by a person having a material interest is supported although it may appear to be a high threshold. The CGE recommends this standard because it will avoid frivolous and vexatious applications. 

3.
SECTION 3 :
CONSIDERATION AND ISSUING OF A PROTECTION ORDER

3.1
In terms of subsection (4) the bill provides for a failed interim application to be heard on the return date.  Where there is no urgency then this does not present any prejudice to the applicant. However, where there is imminent harm and the return date is far away then it could prejudice the applicant. Accordingly, the CGE recommends the following insertion :

3(4) …show cause on the return date which must not be more than 10 ( ten 
days)
The above insertion will ensure that failed applications will be reconsidered with a minimum of delay.

3.2
In terms of subsection 5 the return date provided for in the proposed Bill [ B 1- 2010 ] is stipulated as follows – “ return dates referred to in subsection 3 (a) and 4 may not be less than 10 ( ten ) days.” This timeframe is an untenable situation because there will be cases where urgent applications may not result in interim protection orders and if it is expressly provided that ten days is the minimum time limit for a return date or reconsideration then this will result in prejudice to applicants who are in need of protection. This will then mean that they will have an extended time to await reconsideration. Therefore, the CGE recommends that no specific time limit be stipulated in this subsection. If there is need for a time limit then the timeframe that is recommended is as follows :


ss3(5) The return dates referred to in subsections (3) (a) and 4 may not be more than 10 days ….

3.3.1 Proposed subsection (6) provides for a protection order to be effective only after being served. When one considers the fact that a protection order envisaged in terms of this act is aimed at protecting an applicant from harm, and the respondent has to be served with the order by a clerk of the court, sheriff or a peace officer, then delays may ensue before service is effected. Furthermore, a respondent may avoid service having knowledge that a protection order will only be effective after service. This can lead to prejudice to the applicant. 

The CGE recognises that the intention of the Bill is to give effect to the audi alteram partem principle as reflected in Section 3 (6).  However, the CGE does not support this approach because the resultant prejudice to a complainant is greater in comparison to the respondent. Where an Interim Order is granted it is suggestive of the fact that the complaint is suffering imminent harm and there is no other relief available to remedy the harm. Therefore, it would be reasonable to expect that an Interim Order would be effective on being issued rather than on service. 

The only prejudice that the respondent would face is that he or she may not have adequate time to show cause why an Interim Order should not be made final. However, this may be cured by making an application for an extension to the Court on the return date and the date of service would be used to support such an application successfully. Therefore, the prejudice to the respondent can be mitigated but this is not always the case with a complainant who may face threats to their life, freedom or reputation.
 Accordingly, the CGE recommends that any protection order issued should be effective at the stage when it is issued. Such a situation will render avoidance of service unnecessary and instead persuade a respondent to comply or approach a competent court to apply for a variation of the existing order.

4.
SECTIONS 4-6: ATTENDANCE OF WITNESSES/PROCEEDINGS HELD IN CAMERA AND ISSUING OF FINAL PROTECTION ORDERS


These sections are supported in their current form.

5.
SECTION 7 : COURTS POWERS IN RESPECT OF PROTECTION ORDERS

(i)
Harassment may take various forms ranging from stalking to accosting as well as sending offensive messages electronically and even placing offensive objects on a person’s property. Therefore a court may impose additional conditions as envisaged in subsection (2).  In order to ensure SAPS compliance with the proposed subsection it would be imperative to provide for the Independent Complaints Directorate ( ICD ) to oversee such compliance. Accordingly, the CGE proposes the following insertion :

Section 7 (2) ( d ) The Independent Complaints Directorate of the SAPS or any similar unit that is being formed will monitor SAPS compliance in terms of this Act and report on same in its Annual Report to Parliament.

(i) Furthermore, an express provision must provide for sanctions against the SAPS where there is non compliance in terms of subsection (2). Sanctions are necessary to ensure that directives by the Court in this subsection are carried out with due diligence. In this regard the CGE recommends the following insertion :

Insertion of a subsection (5) to read as follows :

Where any directive by a Court in terms of subsections (2) (a)(b)(c) are not carried out the Court may request that the relevant Station Commissioner appear before it and enquire into such non – compliance. Where the Court is of the opinion that the reasons advanced to be unsatisfactory then it may convict the Station Commissioner for contempt of Court and impose a fine in addition to making a further order in terms of subsection (2) (a) (b) (c) with any additional condition it deems necessary.
(ii) Subsection (4) (a) (ii) There are instances where the public have complained that Courts refuse to grant protection orders unless a criminal charge has been opened. This is unacceptable and there will be instances where Courts, Clerks of Courts and Officers of the Court will choose to direct applicants in terms of this Bill to the SAPS instead of assisting with an application for a protection order in terms of this Bill. Such conduct will seriously compromise the envisaged legislation and must be prohibited by express sanctions such as charges of misconduct.

6. SECTION 15 : OFFENCES 

In order for the envisaged legislation flowing out of this bill to be effective stakeholders in the criminal justice cluster must take their roles seriously. In this regard the responsibilities of SAPS members are vital. The SAPS members must know their responsibilities in terms of the envisaged bill and act accordingly. Non compliance by SAPS members must be treated seriously. In this regard non compliance with the obligation placed on SAPS members in terms of Section 8 (6) must not be condoned lightly. Under the circumstances the CGE recommends as follows :

An insertion to section 8 as follows :

Section 8(7)  The complainant must acknowledge that he / she has been advised of his /her right to lay a charge by the SAPS member by signing the relevant section as provided for in the warrant of arrest. An omission to advise the complainant will be regarded as a case of misconduct against the relevant SAPS member.

 8.
FAILURE TO ADDRESS CYBERSTALKING ADEQUATELY

Acts of harassment which takes place electronically is a growing concern. The ability to threaten and intimidate users on Facebook and Mixit is increasing as well as traumatic. Furthermore, institutions tend to abuse consumers by accessing their cellular telephone details which seems to be readily available to retailers but almost impossible for victims of harassment to access. Even where unlawful access of an individual’s cellular line has taken place service providers are uncooperative. This is an untenable situation because only police officers are able to access such information in terms of certain sections (  eg. Section 205  ) of the Criminal Procedure Act. Such circumstances make it difficult to combat harassment of this nature and this Bill [B1 -2010] does not address this deplorable situation adequately. 
Therefore, the CGE recommends that unauthorised access of cellular telephone numbers must be prohibited and consumers must be able to request service providers to block and also supply them with details of any natural or juristic person who makes unlawful contact on their cellular lines. Such a provision will be indicative that the legislature is serious in its attempt to address harassment.

 7.
CONCLUDING REMARKS 
Harassment of individuals takes place all the time. Whether at work, in the home, in public places such as streets and shopping malls people are constantly harassed. Certain forms of harassment may not be apparent to others and in some instances may not even be regarded as harassment by the perpetrator. In the absence of legal remedies to avoid harassment as well as an inability to seek protection when facing harassment is a serious omission on the part of the legislature. Furthermore, many cases of harassment lead to serious crimes being perpetrated because the perpetrator presumes that his conduct is acceptable or cannot be challenged. Allowing a gap in the law where undesirable, offensive and often uninvited conduct, goes unpunished creates two major difficulties. Firstly, it creates an opportunity for unlawful conduct to be regarded as acceptable. Secondly it undermines respect for the laws of the land as well as the administration of justice. This paves the way for a hostile environment to vulnerable citizens such as women, children and the elderly. The aforementioned circumstances is one probable reason why the crime statistics indicate that women and children are prone to serious crime and seek hundreds of thousands of protection orders each year. When one takes cognizance of this fact then it would be logical to support the proposed Bill herein because it provides women and children an opportunity to protect themselves from potential assaults by seeking appropriate relief offered in the proposed Bill [B 1-2010].

It is recommended that the Department of Justice and SAPS as well as other stakeholders to take steps that will ensure compliance with this bill on promulgation. The proposed bill has the potential to provide much needed relief to women and children. Unfortunately, the endeavours herein will be in vain if people are not made aware of the benefits, the SAPS not made aware of their obligations and courts are deprived of the resources to roll out this legislation on promulgation.

Against the above background, the CGE supports the proposed Bill and looks forward to the recommendation herein being considered favourably by this Honourable Committee.

Parliamentary Officer

For The Commission for Gender Equality : Cape Town : 30 September 2010.
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