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1. I have been requested by the Chairperson of the Portfolio Committee on Defence and Military Veterans to advise on the constitutionality of the Defence Amendment Bill [B 11B - 2010].

2. The request is based on an acknowledgement that the Constitution is the supreme law of the Republic and law or conduct inconsistent with the Constitution is invalid. (section 2 of the Constitution, 1996)

3. When Parliament exercises its legislative authority it is bound only by the Constitution. Parliament is obliged to act in accordance with and within the limits of the Constitution. (section 44(4) of the Constitution). The Defence Amendment 8i11 [B 11B-2010], hereinafter referred to as the Bill, will become law when assented to and signed by the President. It is therefore imperative that the Bill be consistent with the Constitution to avoid it being declared invalid when enacted into law.

4. Having read the provisions of the Bill I am of the view that, save for the provisions of clause four (4) discussed hereunder, the Bill is consistent with the Constitution.

5. Clause 4 of the Bill amends section 55 of the Defence Act, 2002, as amended (Act No. 42 of 2002). Before I deal with clause 4 of the Bill it would be helpful to the Committee that I explain the current bargaining regime as provided for in section 55 of the Defence Act, 2002 and Chapter XX of the Regulations made in terms of the Defence Act and the constitution of the Military Bargaining Council (the MBC).

Current Bargaining Regime

6. Section 55 of the Defence Act, 2002 provides the following:

"55. (1) Members of the Regular Force and Reserve Force must receive such pay, salaries and entitlements including allowances, disbursements and other benefits in respect of their service, training or duty in terms of this Act as may from time to time be agreed upon in the Military Bargaining Council.

(2) If no agreement contemplated in subsection (1) can be reached in the Military Bargaining Council, the Minister may, after consideration of any advisory report by the Military Arbitration Board and with the approval of the Minister of Finance, determine the pay, salaries and entitlements contemplated in that subsection."

7. Section 82 of the Defence Act, 2002 provides that:

"82. (1) The Minister may, by notice in the Gazette, make regulations regarding-

(n) labour relations between members of the Defence Force or any auxiliary service and the State as their employer, including the resolution of disputes and the establishment of mechanism necessary for the regulation of the said labour relations and the administration and management of such matters;"

8. Until 1999 permanent force members of the South African National Defence Force (SANDF) were statutorily prohibited from being members of trade unions. In South African National Defence Force Union v Minister of Defence & another 1999 (6) BCLR 615 (1999 (4) SA 469) (CC) the court held that such a prohibition was inconsistent with section 23 of the Constitution and declared it unconstitutional. The order of invalidity was however suspended for three months to afford the Minister of Defence an opportunity to make regulations to provide for labour relations as a result of the lifting of the ban on trade union membership. (SANDU v Minister of Defence & others [2007] 9 BCLR 785 (CC) @ page 790).

9. Section 87(1) (B) of the Defence Act, 1957 (Act No. 44 of 1957), empowered the Minister to issue regulations; "relating to the rights of members of the permanent force in connection with all matters concerning labour relations between them and the State as their employer (including conditions of service, salaries and other benefits) and the administration and management of such matters, including the settlement of disputes and the establishment of mechanisms, for such purpose."

10. On 20 August 1999 the Minister issued regulations to regulate labour relations in the SANDF which now constitute chapter XX of the General Regulations of the South African National Defence Force and the Reserve. Since the regulations were promulgated, the Defence Act, 1957 has been repealed and replaced with the Defence Act, 2002 which the Bill seeks to amend, but the relevant regulations were expressly preserved.

11.Regulation 63 describes the powers and duties of the MBC as including:

(a) the conclusion of collective agreements;

(b) the enforcement of collective agreements;

(c) the prevention and resolution of labour disputes; and

(d) the promotion of labour relations and training in this regard.

12.A key function of the MBC is the conclusion of collective agreements between trade unions and the Department of Defence on the following issues only:

(a) the pay, salaries and allowances of members, including the pay structure;

(b) general service benefits;

(c) general conditions of service;

(d) labour practices; and

(e) procedures for engaging in union activities within units and bases of the Defence Force.

13. The constitution of the MBC was adopted on 13 March 2001 by the Department of Defence and SANDU. Once a union has a proven membership of 15 000 SANDF members, it may apply for membership to the: MBC. The parties to the MBC are the Department of Defence "as employer" and those military trade unions admitted to the MBC in terms of the regulations.

14.Clause 20 of the constitution of the MBC provides for a procedure according to which disputes between the employer and unions shall be resolved. Once a dispute is declared, the secretary of the MBC is obliged to convene a meeting within five (5) working days to seek to resolve the dispute. If the dispute remains unresolved, the dispute may be referred to the Military Arbitration Board (the MAB) for resolution. The MAB is also established in terms of chapter XX of the regulations. In terms of regulation 73 the MAB must be composed of five independent members appointed by the Minister.

15. Regulation 75 provides that arbitrations must be dealt with in terms of the regulations and the Arbitration Act, 1965 (Act No. 42 of 1965). The objective of the Arbitration Act, 1965 is to provide for the settlement of disputes by arbitration tribunals in terms of written arbitration agreements and for the enforcement of the awards of such arbitration awards.

16.Section 3 of the Arbitration Act, 1965 provides:

"Unless the agreement otherwise provides, an arbitration agreement shall not be capable of being terminated except by consent of all parties thereto."

17.Arbitration awards are binding on parties to the dispute. Section 28 of the Arbitration Act, 1965 provides that "unless the arbitration agreement provides otherwise, an award shall be final and not subject to appeal and each party to the reference shall abide by and comply with the award in accordance with its terms."

18.ln SANDU v Minister of Defence & others the court summed up the current collective bargain regime as follows:

“….what is contemplated by the regulations is the establishment of a bargaining council, the MBC, whose members shall be the employer the Department of Defence as employer and any military trade union that has been admitted to the MBC in terms of the regulations, These parties will engage in collective bargaining on matters of mutual interest, as described in regulations, with a view to reaching collective agreements. Where disputes arise between the parties, the regulations establish a dispute procedure, which is elaborated upon in the constitution of the MBC, and which contemplates that if the dispute is not resolved at the MBC, it will be referred to the MAB for final resolution. ...

The regulations also contemplate that where one party raises a matter that is a permissible bargaining topic, and the parties are unable to resolve the matter by bargaining, that matter will be referred to the MAB for determination." [My emphasis]

19.In my view the current bargaining regime, with the exception of section 55(2) of the Defence Act, 2002, is consistent with the Constitution and need not be changed.

Proposed Amendments

20.I now turn to deal with clause 4 of the Bill. The amendment adds the following wording to section 55(1) of the Defence Act, 2002:

"and approved by the Minister acting in consultation with the Minister of Finance."

21. This amendment effectively subjects agreements of the MBC, which agreements are currently binding on both the employer and organised labour, to an approval by the Minister of Defence acting in consultation with the Minister of Finance. Once the Bill becomes law, agreements at the MBC will no longer be final and binding on the parties to the MBC as they can be changed by the Minister of Defence.

22. The question is whether the proposed amendment is consistent with the right to fair labour practices envisaged in section 23(1) of the Constitution? In my view the proposed amendment is contrary to the rules of natural justice. The common law rules of natural justice concern procedural fairness and ensures a fair decision is reached by an objective decision maker. Natural justice is based on two fundamental rules, namely audi alteram partem (the right to be heard) and nemo judex in parte sua (no person may judge their own case).

23. The Minister of Defence is represented at the MBC. The Minister through her representative at the MBC will agree with organised labour in the MBC. This agreement is not final and binding between parties to the agreement as the employer can, through the Minister later unilaterally change agreements on issues meant for collective bargaining at the MBC. This the Minister can do in the absence of an objective criterion for such interference with the MBC agreements. The amendment effectively gives the Minister, as the employer a second bite at the cherry. In my view the Minister will effectively be a judge in her own case.

24.ln my view this is unfair to organised labour and inconsistent with the right to fair labour practise envisaged in section 23(1) of the Constitution. I am further of the view that to the extent that the Bill seeks to limit collective bargaining, the limitation cannot be justified in terms of section 36(1) of the Constitution.

25. The amendment will result in two mutually contradictory collective bargain regimes in the SANDF. One in terms of the regulations and the constitution of the MBC. The other in terms of the Defence Act, 2002 as amended. Due to the subordinate nature of the regulations, it follows as a matter of cause that the regime in terms of the Defence Act will replace the current regime, which in my view is consistent with the Constitution.

26.lt is unclear, at least to the writer, why it is intended to change a collective bargaining regime that has passed constitutional test with one that is susceptible to constitutional challenges.

27.ln my view the proposed amendment of section 55(1) of the Defence Act, 2002, renders the Bill when enacted into law susceptible to constitutionality challenges for being inconsistent with section 23( 1) of the Constitution. Further it is my view that such a challenge has great prospects of succeeding.

Section 55(2) of the Defence Act, 2002

28.Despite that the Bill is not amending section 55(2) Of the Defence Act. 2002, I would like to point out some inconsistencies between the current construction of subsection (2) and chapter XX of the General Regulations of the South African National Defence Force and the Reserve.

29.ln terms of section 55(2), in the event that no agreement contemplated in subsection (1) can be reached at the MBC, the Minister may, after consideration of any advisory report by the MAB and with the approval of the Minister of Finance, determine the pay, salaries and entitlements contemplated in subsection (1).

30.ln my view subsection (2) does not empower the MAB to make binding arbitration awards. This is contrary to the Arbitration Act, 1965 and the very nature of arbitration. The MAB can only issue advisory opinions for consideration by the Minister and the Minister decides, taking into account the opinion of the MAB. This sharply contradicts the role of the MAB in terms of the chapter XX of the General Regulations of the South African National Defence Force and the Reserve. In terms of the regulation the MAB's awards are final and binding on the parties.

31.lt would appear that currently we have an undesirable situation where the principal Act provides for something different to the one provided for in regulations issued in terms of the principal Act. The Constitutional Court has in SANDU v Minister of Defence & others already declared the regulation empowering the Minister to appoint members of the MAB to be unconstitutional due to the MAB's lack of independence.

32. The Committee might want to consider invoking the provisions of the National Assembly Rule 249(3) and seek permission of the Assembly to inquire into amending section 55(2) of the Defence Act to reflect the position in the regulations, since that is the constitutionally correct position. The Committee might want to consider amending subsection (2) to expressly provide for an independent MAB.

Subsection (3) of clause 4 of the Bill

33.1 now turn to deal with subsection (3) of the Bill which provides:

"(3) In the event that the processes contemplated in subsections (1) and (2) do not materialise, the Minister may, taking in to account any recommendation by the Commission, and with the approval of the Minister of Finance, determine pay, salaries and entitlements of the members of the Defence Force."

34. The motivation for the proposed amendment is that the registered military trade unions do not meet the required 15 000 membership threshold for admission into the MBC, thereby rendering the MBC dysfunctional. The dysfunctionality of the MBC leaves the employer with no mechanism of determining pay, salaries and entitlements of the members of the Defence Force.

35.ln effect the subsection empowers the Minister of Defence to unilaterally determine conditions of service, namely pay, salaries and entitlements of the members of the Defence Force.

36.Two questions need to be answered, namely firstly, is there a remedy available to the employer in the event bargaining cannot take place owing to the disfunctionality of the MBC and secondly, whether it is constitutionally in order to allow the employer to unilaterally determine disputed conditions of service of the members of the Defence Force.

37. The Department of Defence is obliged by law to consult with registered military trade unions on all policy matters that would affect their members. If therefore the military trade unions cannot meet the requisite threshold,

the Minister has the option to reconsider the threshold or other ways of consulting employees on the conditions of service.

38. The question of whether it is constitutionally in order to allow the employer to unilaterally determine disputed conditions of service of the members of the Defence Force prior to the conclusion of the dispute-resolution process provided for in the regulations was dealt with in SANDU v Minister of Defence & others [2007] 9 BCLR 785 (CC). At p 811 the court said the following:

"To interpret the regulations to permit the Department of Defence to implement a disputed policy, prior to the conclusion of the dispute-resolution process provided for in the regulations, would conflict with the overall purpose and effect of the regulations. The objectives of the regulations are to provide, amongst other things, for fair labour practices and "generally to provide for an environment conducive to sound and healthy service relations." The regulations provide for collective bargaining on a range of issues including general conditions of service. Unilateral implementation of disputed policies on matters directly related to conditions of service is not conducive to sound and healthy service relations. In particular given the potential for conflict that lies within the SANDF and given its history, the unilateral implementation of a disputed transformation policy may well be extremely harmful to healthy service relations in the SANDF.

Despite these provisions, the SANDF argued that the regulations do not impose an obligation upon it to exhaust the procedures set out in the regulations. If this proposition were to be accepted, the result would be that the SANDF could at any stage, despite the institutions and procedures carefully established in the regulations to provide for bargaining and dispute resolution, unilaterally implement its policies over the objections of SANDU. In my view, the very purpose of the regulations is to prevent unilateral action by the SANDF in respect of areas of permissible bargaining until the procedures provided for in the regulations have been exhausted."

39.As the SANDF did not proceed with the unilateral implementation of the disputed policy the court found it unnecessary to consider whether the conduct of the SANDF constituted an unfair labour practice as contemplated in section 23(1) of the Constitution.

40.ln my view if the court were to decide this question, the prospects of the court finding the unilateral determination of pay, salaries and entitlements of the members of the Defence Force constituted an unfair labour practice contemplated in section 23(1) of the Constitution are high.

41.ln conclusion, it is my considered view that the proposed amendment of section 55 of the Defence Act, 2002, if enacted into law, might expose the Defence Act, 2002 to constitutional challenges. I am further of the view that if challenged these provisions might be found to be inconsistent with the Constitution.
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