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Ajabulile Mtiya BA Baillie/B Migwalla 8 September 2010
Noziphiwo Grace Dinizulu 2092982

Dear Sirs

WRITTEN SUBMISSION ON THE LIQUID FUELS CHARTER

In response to the Invitation for Public Submissions on the Liquid Fuels Charter, issued by
the Portfolio Committee on Energy and the Select Committee on Economic Development in
anticipation of the public hearings on the Liquid Fuels Charter ("the Charter") to be held at
Parliament on 14 — 15 September 2010, we submit the following comments and questions for
consideration on behalf of our industry and BBBEE clients, the civil society and the public at
large.

1.  Ownership and related issues

1.1 According to the Interpretation clause of the Charter, "ownership refers to equity
participation and the ability to exercise rights and obligations that accrue under
such ownership". The concepts of "ownership" and "equity participation”" need to
be clarified. Presumably they are intended to encompass shareholding, the rights
to appoint and remove directors, voting rights and the right to dividends.
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1.2

1.21

1.2.2

1.2.3

1.3

3.1

3.2

4.1

4.2

When dealing with ownership targets, what kind of ownership does the Charter
contemplate?

Does it contemplate unencumbered equity ownership only or is encumbered

equity ownership contemplated as well?

What if the equity is owned by a BBBEE company which has other assets
and general funding liabilities?

Do forward sales and option arrangements apply?

What is a company's position where its BBBEE equity is sold shortly after the
Charter deadline to a non-BBBEE entity?

Thresholds for qualifying as an HDSA company

In some areas, the Charter refers to "ownership or control" while in others, it refers to
"ownership and control". What effect does the different phraseclogy have on the
ownership and control thresholds which have to be met before a company can qualify
as an HDSA company? Must a company be 25% owned and 50%+1 controlled in order
to qualify as an HDSA company or will 25% ownership suffice?

Enforcement of the transformation values

The Charter seeks to entrench transformation values that are seemingly incapable of
enforcement and only amenable to monitoring by the Department of Minerals and

Energy.
How will these transformation values be enforced?
Are there sanctions for non-compliance?
Exemptions and Condonations

What, if any, are the consequences for an industry player's failure to meet the
Charter's targets?

What is the regulatory framework for obtaining approval or condonation of
departures from the terms of the Charter?
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43 If a departure from the Charter is granted, will it imply a precedent adoptable by all
players?

5.  Time Frames

51 When did the 10 year period referred to for compliance with the ownership and
control elements commence?

51.1 Did it commence in November 2000, or when the Charter was enacted as a
Schedule to the Petroleum Products Act?

51.2 If we assume that the 10 year period, granted by the Charter for compliance
with the Charter's requirements, commenced in November 2000, most
BBBEE funding deals are not on target to achieve the ownership deadline.
Does the Charter contemplate any form of exemption process? If so, how will

this process work?

5.2 The BBBEE ownership target deadlines were not conceived within the context of
new entrants coming into the industry. Logically, new entrants should be given the
same amount of time as was afforded to the existing industry participants when
the Charter was launched to achieve BBBEE ownership targets. Will this be the

case?
6. Funding

If state enterprises such as the IDC and the DBSA support empowerment participation
in one industry, a set of criteria needs to be published in order to place all industry
players in a position to avail themselves on funding on a level playing field basis.

7. Preferred Supplier Status

HDSA companies are to be accorded "preferred supplier status”. Presumably only
those which are on the list of suppliers (which list will be generated and published by
Government based on an affidavit regarding ownership status submitted annually to
Government by HDSA companies) will be accorded "preferred supplier status". The list
seems to focus only on ownership as the main criterion for inclusion as a preferred

supplier to the neglect of other methods of transformation contribution.
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8. Score Card

As the Charter expounds broad transformation principles, it seems that the Charter
must co-exist with the Generic Scorecard for measurement purposes. No scorecard is
provided in the Charter. Is this the intention?

Yours faithfully -

WEBBER WENTZEL

Brigette Baillie

Direct tel +27 (0) 11 530 5222

Direct fax+27 (0) 11 530 6222
brigette.baillie@webberwentzel.com



