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14 September 2010
SUMMARY OF INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE BILL [B15B – 2010]
1.
Introduction
The Bill currently before the Select Committee on Security and Constitutional Development (“the Committee”), the Independent Police Investigative Directorate Bill [B15B – 2010], contains amendments effected by the Portfolio Committee on Police (PC on Police). The Memorandum on the Objects of the Bill (page 20) contains a summary of the Bill which sets out the background to the Bill – i.e. the reasons for the legislation, the objects, as well as the structure of the Bill which outlines a broad summary of the contents of the chapters in the Bill. 
This paper will provide a brief background and summary of the Bill with reference to selected clauses and changes effected by the PC on Police. Lastly the paper will outline selected issues for consideration by the Committee during its deliberations on the Bill.

2.
Background to the Independent Police Investigative Directorate (IPID) Bill 
Although the Constitution provides for the establishment of an independent police oversight body in section 206, the current Independent Complaints Directorate derives its mandate from section 53(2) of the South African Police Act No 68 of 1995, which predates the 1996 Constitution. The ICD’s location under the Police Act can be blamed for some of the challenges the ICD has experienced, which has lent itself to criticism from various sources, including Parliament and civil society. These criticisms include
: 
· The ICD’s inability to compel the police to comply with its recommendations. 

· The adversarial relationship between police management and the ICD.
· Limited budget and human resources.
· An overly broad mandate, including receiving complaints against the police (SAPS; and Metro Police); and overseeing police compliance with the Domestic Violence Act
, as well as  inspecting police holding cells.

The Independent Police Investigative Directorate (IPID) Bill seeks to address these challenges by redefining the mandate of the Directorate and giving it more powers by: 

· Placing more emphasis on investigations, as opposed to complaints as is reflected in the name change.

· Focusing on “more serious and priority crimes” committed by police officials (SAPS and Metro Police).
· Improving the management structure of the Directorate.
· Improving reporting and accountability practises in the Directorate.
· Establishing a formal liaison capacity between the Directorate and the Civilian Secretariat of Police.
· Enforcing compliance and co-operation by police members (South African Police Service (SAPS) and Metro Police).
  

3. Main features of the Bill
· The essential changes that the Bill seeks to effect can be summarised as follows:
· The Directorate will be known as the Independent Police Investigative Directorate.
· The Directorate has a specific and a clearly defined mandate – it is no longer complaints oriented, but investigation focused. 

· The Bill compels the police to comply with the Directorate’s disciplinary recommendations.   

· The responsibility to monitor police compliance with the Domestic Violence Act was removed and transferred to the Civilian Police Secretariat. 

· The Bill creates clear lines of co-operation between the Directorate and the Municipal Police and SAPS; as well as the Directorate and the Civilian Police Secretariat; and provides mechanisms for referral of matters from the Directorate or the Civilian Police Secretariat.
4.
Consideration of key clauses of the Bill

4.1
Objects - Clause 2
Clause 2 sets out the objects of the Bill which seeks to give effect to section 206(6) of the Constitution by making provision for:
(a)
The establishment, independence, impartiality and accountability of the Directorate.

(b)
A national office and provincial offices and the appointment and responsibilities of the executive director and provincial heads.

(c)
The composition, functions and reporting requirements of the national office.

(d)
The establishment, composition and functions of the Management Committee and Consultative Forum.

(e)
The appointment, remuneration, functions and powers of investigators.
4.2
Mandate of the IPID - Clause 28 
Clause 2 must be read together with clause 28 which sets out the mandate of the Directorate. In terms of clause 28(1) the types of matters the Directorate must investigate are:
· Any deaths in police custody.
· Deaths as a result of police actions.
· Any complaint relating to the discharge of an official firearm by a police officer.
· Rape by a police officer, whether on or off duty.

· Rape of any person while in police custody..
· Complaints of torture or assault against a police officer in the execution of his or her duties.
· Corruption matters within the police initiated by the Executive Director (ED) or after receipt of complaint from a member of the public or referred by the Minister, an MEC or the Secretary of Police.
· Any other matter referred to it as a result of a decision by the ED or on request by the Minister, an MEC or the Secretary of Police.
In addition, in terms of clause 28(2) the Directorate may investigate matters relating to systemic corruption involving the police. 

From 16 – 17 September 2010 the ICD, in conjunction with the Institute for Security Studies, will be holding a workshop
 with various role players and interested parties on how the IPID plans to deal with corruption.
4.3
Chapter 6 (Clauses 22 – 28) – Investigators appointment, remuneration, functions and powers 

· IPID investigators must be vetted and screened prior to appointment and must at least have a G12 certificate plus relevant experience. (Clause 22)

· The remuneration of IPID investigators will be commensurate with that of SAPS members. (Clause 23)
· Investigators have powers prescribed in the Bill, the Criminal Procedure Act 51 of 1977, and other relevant legislation. Although the investigator may question persons this is subject to the right of that person to remain silent, and not to incriminate him or herself. (Clause 24)
· Conflicts of interest in an investigation must be disclosed to the ED and the relevant member must withdraw from further involvement in such investigation. (Clause 25).
4.4
Chapter 7 (Clauses 29 – 30) – Reporting Obligations, Co-operation and Disciplinary Recommendations
Chapter 7 was inserted during the PC Police deliberations which one of the most important changes in the Bill.
Clause 29 contains reporting obligations regarding the matters that must be investigated by the IPID in terms of clause 28; and sets out mandatory co-operation by the South African Police Service (SAPS) and the Municipal police in respect of, among other things, the arrangement of identification parades within 48 hours after the Directorate makes such a request; and the availability of members for taking affidavits or to make evidence available pertaining to a matter under investigation by the IPID.  

Clause 30 further makes provision for the National Commissioner or the relevant Provincial Commissioner to ensure that disciplinary recommendations are complied with. 
The Bill further removes certain activities including the responsibility to ensure the SAPS compliance with the Domestic Violence Act and cell inspections, from the Directorate, thus narrowing its focus. These responsibilities now fall under the mandate of the Civilian Secretariat of Police. 
5.
Conclusion - Issues for consideration

The IPID Bill now before the SC is a much improved version than was originally tabled in the National Assembly as many of the concerns raised about the original Bill have been addressed. However, the following may still be relevant for the Select Committee to consider:

(a).
Ratio of police officers to IPID investigators – does the IPID Implementation Plan and Costing address this adequately? Over the years this has been a major obstacle in the ICD effectively delivering on its mandate. The police population was said to be 185 275 in November 2009
 and is expected to grow by 10 per cent
 to reach 200 660 by 2012/13.

(b).
Capacity – will the major shifts in functions and relocating some of the responsibilities (cell inspections and the monitoring of police stations to check compliance with DVA provisions and reporting thereon to Parliament) to the Secretariat address this problem when considering the expected growth in Police numbers?
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