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BILL

To provide for the establishment of bodies corporate
, to manage and control regulate sections and common property in sectional titles schemes and for that purpose to apply rules applicable to such schemes; to establish a sectional titles schemes management advisory council; and to provide for matters connected therewith.
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· Layout is not standardised. 

· No objective or purposed of the Act spelled out
· Should check throughout Bill where reference to Sectional Title Act should be replaced by reference to the current Bill (or proposed Sectional Titles Schemes Management Act)
ARRANGEMENT OF ACT

Sections

1.
Definitions

2.
Bodies corporate
3.
Functions of bodies corporate
4.
Powers of bodies corporate
5.
Additional powers of bodies corporate
6.
Trustees of bodies corporate
7.
Fiduciary position of trustees
8.
Proceedings on behalf of bodies corporate
9.
Rules
10.
Effect of quotas and variation thereof
11.
Expropriation of common property
12.
Duties of owners
13.
Insurance by owners
14.
Recovery from owners of unsatisfied judgments against bodies corporate and non liability of bodies corporate for debts and obligations of developers
15.
Appointment of administrators
16.
Destruction of or damage to buildings
17.
Sectional Titles Schemes Management Advisory Council
18.
Regulations
19.
Amendment of Act 95 of 1986
20.
Short title and commencement
Definitions


1.
(1)
In this Act and the rules, unless the context otherwise indicates—

"body corporate", in relation to a building and the land in a sectional title scheme, means the body corporate of that building referred to in section 2(1);

"Court" means the High Court having jurisdiction and, for the purpose of section 12, a magistrates' court having jurisdiction;

"Chief Ombud" means Chief Ombud as defined in the Community Schemes Ombud Service Act, 2010;
"Department" means the Department of Human Settlements;

"Director-General" means the Director-General: Human Settlements;

"exclusive use area" means a part or parts of the common property for the exclusive use by the owner or owners of one or more sections;

"lease" for the purposes of section 5(1)(a) means a lease which—

(a)
was entered into for a period of not less than 10 years;

(b)
was entered into for the natural life of the lessee or of any other person mentioned in the lease; or

(c)
is renewable at the will of the lessee indefinitely or for periods which, together with the first period, amount in all to not less than 10 years;

"Minister" means the Minister of Human Settlements;
"owner" in relation to a unit or a section or an undivided share in the common property forming part of such unit means, subject to subsection (5), the person in whose name the unit is registered at a deeds registry in terms of the Sectional Titles Act or in whom ownership is vested by statute, including the trustee in an insolvent estate, the liquidator of a company or close corporation which is an owner, the executor of an owner who has died, or the representative of an owner, who is a minor or of unsound mind, 
recognised by law, Consideration be given that some instances a relative may have elderly person declared as mentally unsound – see comment opposite.
and "owned" and "ownership" have a corresponding meaning;
"prescribed" means prescribed by regulation;

"regulation" means a regulation made under this Act;

"rules", in relation to a building which is divided into sections and common property, means the management rules and conduct rules referred to in section 9(2) (a) and (b), respectively;
"Sectional Titles Act" means the Sectional Titles Act, 1986 (Act No. 95 of 1986) as amended;
"special resolution" means, subject to subsection (3), a resolution—

(a)
passed by a majority of not less than three-fourths of the votes (reckoned in value) and not less than three-fourths of the votes (reckoned in number) of members of a body corporate who are present or represented by proxy or by a representative recognised by law at a general meeting of which at least 30 days' written notice, specifying the proposed resolution, has been given: Provided that in circumstances determined in the rules, a meeting of the body corporate may be convened 30 days or less after notice of the proposed resolution has been given to all the members of the body corporate;  or
(b)
agreed to in writing by at least 75% of all the members of a body corporate (reckoned in number) and at least 75% of all such members (reckoned in value) personally or by proxy or by a representative of any such member recognised by law;
"this Act" includes regulations;

"unanimous resolution" means, subject to subsection (4), a resolution—

(a)
passed unanimously by all the members of a body corporate who are present or represented by proxy or by a representative recognised by law at a general meeting of the body corporate of which at least 30 days' written notice, specifying the proposed unanimous resolution, has been given, and at which meeting at least 80% of all the members of a body corporate (reckoned in number) and at least 80% of all the members (reckoned in value) are present or so represented: Provided that in circumstances determined in the rules, a meeting of the body corporate may be convened 30 days or less after notice of the proposed resolution has been given to all the members of the body corporate; or

(b)
agreed to in writing by all the members of the body corporate personally or by proxy or by a representative of any such member recognised by law.

(2)
The terms 'building', 'common property', ‘deeds registry’, 'developer', 'development scheme', 'land', 'local authority', 'participation quota', 'quota', ‘registrar’, 'scheme', 'section', 'sectional mortgage bond', 'sectional plan', 'undivided share in common property' and  'unit' apply in the interpretation of this Act as they are defined in the Sectional Titles Act.



(3)
For the purposes of the definition of special resolution, a notice contemplated in that definition is deemed adequate if—

(a)
it has been delivered by hand 
to a member not less than 30 days prior to the relevant general meeting; or

(b)
it was dispatched by prepaid registered post not less than 30 days prior to such meeting to the address of a member's unit in the relevant scheme, or to such other address as a member may have indicated in writing for the purposes of such notice.



(4)
For the purposes of the definition of unanimous resolution—
(a)
a notice contemplated in that definition is considered adequate if it has been delivered to or dispatched to the 
address of a member, as contemplated in subsection (3);

(b)
a member present or represented at a meeting contemplated in that definition, who personally, or through a proxy or representative, as the case may be, abstains from voting on the resolution in question, is regarded as having voted in favour of the resolution; and

(c)
where the resolution in question adversely affects the proprietary rights or powers of any member as owner, the resolution must not be regarded as having been passed unless such member consents thereto in writing.



(5) 
For the purposes of the definition of owner—
(a)
if a unit is subject to a lease for a period of 99 years or longer or for the life of the building or buildings concerned and registered in a deeds registry, the holder of such lease is considered to be the owner, for the duration of that lease;  and

(b)
if a unit is registered in a deeds registry;

(i)
in the names of both spouses in a marriage in community of property;  or

(ii)
in the name of only one spouse and forms part of the joint estate of both spouses in a marriage in community of property
,



either one or both of the spouses are considered to be the owner.




(6)
If the body corporate is unable to obtain a unanimous 

relief, it may approach court 
for relief. 
Bodies corporate

2.
(1)
With effect from the date on which any person other than the developer becomes an owner of a unit in a scheme, there shall be deemed to be established for that scheme a body corporate of which the developer and such person are members, and any person who thereafter becomes an owner of a unit in that scheme is a member of that body corporate.



(2)
The developer ceases to be a member of the body corporate when he or she ceases to have a share in the common property as contemplated in section 34(2) of the Sectional Titles Act as amended.



(3)
Any other member of the body corporate ceases to be a member thereof when such member ceases to be the owner of a unit in the scheme in question.



(4)
The body corporate must be designated as the “Body Corporate” and must have the name and number contemplated in sections 5(3)(b) and 12(1)(a) of the Sectional Titles Act, respectively.



(5)
The body corporate is, subject to the provisions of this Act, responsible for the enforcement of the rules and for the control regulation, administration and management of the common property for the benefit of all owners.



(6)
The provisions of the Companies Act, 2008 (Act No. 71 of 2008), do not apply in relation to the body corporate.



(7)
The body corporate has perpetual succession and is capable of suing and of being sued in its corporate name in respect of—

(a)
any contract entered into by the body corporate;

(b)
any damage to the common property;

(c)
any matter in connection with the land or building for which the body corporate is liable or for which the owners are jointly liable;

(d)
any matter arising out of the exercise of any of its powers or the performance or non-performance of any of its duties under this Act or any rule; and

(e)
any claim against the developer in respect of the scheme if so determined by special resolution.



(8)
(a)
A developer must convene a meeting of the members of the body corporate not more than 60 days after the establishment of the body corporate.




(b)
The agenda for the meeting is as prescribed in the management rules for the meeting.




(c)
At such meeting the developer must furnish the members with—

(i)
a copy of the sectional plan;

(ii)
a certificate from the local authority municipality  to the effect that all rates due by the developer up to the date of the establishment of the body corporate have been paid; and

(iii)
proof of revenue and expenditure concerning the management of the scheme from the date of the first occupation of any unit until the date of the establishment of the body corporate.
(iv)
a certificate of establish of the body corporate
 


(9)
The developer 
must pay over to the body corporate any residue referred to in subsection (8)(c)(iii).



(10)
A developer who fails to comply with subsections (8) and (9) is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding two years or to both such fine and imprisonment.



(11)
The developer must promptly on demand pay any moneys due in terms of subsection 25(2)(e) of the Sectional Titles Act to the body corporate.



(12)
Any reference in any law or document to a body corporate established in terms of the Sectional Titles Act must, after the commencement of this Act, be constructed as a reference to a "body corporate" referred to in section 2 of this Act.
Functions of bodies corporate

3.
(1)
A body corporate must perform the functions entrusted to it by or under this Act or the rules, and such functions include—

(a)
to establish for administrative expenses an administrative fund sufficient in the opinion of the body corporate—

(i)
for the repair, upkeep maintenance, control regulation, management and administration of the common property (including reasonable provision for future maintenance and repairs);

(ii)
for the payment of rates and taxes and other local authority municipality charges for the supply of electricity
, gas, water, fuel and sanitary or other services to the building or land;

(iii)
for the payment of any insurance premiums relating to the building or land;  and
(iv)
for the discharge of any duty or fulfillment of any other obligation of the body corporate;
(b) 
to establish a maintenance fund sufficient in the opinion of the body corporate for future maintenance and repairs. 
The body corporate should draft a maintenance schedule. 
To ensure the stability of the fund, the maintenance fund should not be accessed for a period of years as agreed at a general meeting of the body corporate. 
In the interim, should maintenance be required,  the owners, whenever necessary, to make a special contribution. 
(b)
to require the owners, whenever necessary, to make contributions to such fund for the purposes of satisfying any claims against the body corporate: Provided that the body corporate must require the owners of sections entitled to the right to the exclusive use of a part or parts of the common property, whether or not such right is registered or conferred by rules, to make such additional contribution to the fund as is estimated necessary to defray the costs of rates and taxes, insurance and maintenance in respect of any such part or parts, including the provision of electricity and water, unless in terms of the rules the owners concerned are responsible for such costs;

(c)
to require from a developer who is entitled to extend the scheme in terms of a right reserved in section 25(1) of the Sectional Titles Act, to make such reasonable additional contribution to the fund as may be necessary to defray the cost of rates and taxes, insurance and maintenance of the part or parts of the common property affected by the reservation, including a contribution for the provision of electricity and water and other expenses and costs in respect of and attributable to the relevant part or part;                                                                                                                                                                                         

(d)
to determine the amounts to be raised for the purposes of paragraphs (a) and (b);

(e)
to raise the amounts so determined by levying contributions on the owners in proportion to the quotas of their respective sections;

(f)
to open and operate an account with any registered bank or other financial institution;

(g)
to insure the building or buildings and keep it or them insured to the replacement value thereof against fire and such other risks as may be prescribed;

(h)
to insure against such other risks as the owners may by special resolution determine;

(i)
subject to section 16 and to the rights of the holder of any sectional mortgage bond, forthwith to apply any insurance money received by it in respect of damage to the building, in rebuilding and reinstating the building or buildings in so far as this may be effected;

(j)
to pay the premiums on any insurance policy effected by it;

(k)
to maintain all the common property and to keep it in a state of good and serviceable repair;

(l)
to comply with any notice or order by any competent authority requiring any repairs to or work in respect of the relevant land or building;

(m)
to comply with any reasonable request for the names and addresses of the persons who are the trustees of the body corporate in terms of the rules or who are members of the body corporate;

(n)
to notify the Chief Ombud, the local authority concerned and the registrar of its domicilium citandi et executandi, which is its address for service of any process;

(o)
to ensure compliance with any law relating to the common property or to any improvement of land comprised in the common property;

(p)
to maintain any plant, machinery, fixtures and fittings used in connection with the common property and sections and to keep them in a state of good and serviceable repair;

(q)
subject to the rights of the local authority concerned, to maintain and repair (including renewal where reasonably necessary) pipes, wires, cables and ducts existing on the land and capable of being used in connection with the enjoyment of more than one section or of the common property or in favour of one section over the common property;

(r)
on the written request of any owner or registered mortgagee of a section, to produce to such owner or mortgagee, or any person authorised in writing by such owner or mortgagee, the insurance policy effected by the body corporate and the receipt for the last premium in respect thereof; and

(s)
in general, to control, manage and administer the common property for the benefit of all owners.                                                                


(2)
Liability for contributions levied under any provision of subsection (1), save for special contributions contemplated by subsection (4),   accrues from the passing of a resolution to that effect by the trustees of the body corporate, and may be recovered by the body corporate by action in any court (including any magistrate’s court) of competent jurisdiction from the persons who were owners of units at the time when such resolution was passed:  Provided that upon the change of ownership of a unit, the successor in title becomes liable for the pro rata payment of such contributions from the date of change of such ownership.


(3)
Any special contribution becomes due on the passing of a resolution in this regard by the trustees of the body corporate levying such contribution and may be recovered by the body corporate by action in any competent court (including any magistrate’s court) having jurisdiction, from the persons who were owners of units at the time when such resolution was passed.



(4)
'Special contribution' for the purposes of this section, means any contribution levied under subsection (1) other than contributions which arise from the approval of the estimate of income and expenditure at an annual general meeting of a body corporate, determined to be a contribution to be levied upon the owners during the ensuing financial year. 



(5)
The body corporate must, on application by an owner or mortgagee of a unit or any person authorised by such owner or mortgagee, certify in writing—

(a)
the amount determined as the contribution of that owner;

(b)
the manner in which such contribution is payable;  and
(c)
the extent to which such contribution has been paid by the owner.


(6)
The body corporate is, for the purposes of effecting any insurance under subsection (1)(g), considered to have an insurable interest for the replacement value of the building and must, for the purposes of effecting any other insurance under that subsection, be considered to have an insurable interest in the subject-matter of such insurance.

Powers of bodies corporate


4.
The body corporate may exercise the powers conferred upon it by or under
 this Act or the rules, and such powers include the power—

(a)
to appoint such agents and employees 
as the body corporate may consider fit;

(b)
when essential for the proper fulfillment of its duties, to purchase or otherwise acquire, take transfer of, mortgage, sell, give transfer of or hire or let units;

(c)
to purchase, hire or otherwise acquire movable property for the use of owners for their enjoyment or protection or in connection with the enjoyment or protection of the common property;

(d)
where practicable,
 to establish and maintain on the common property suitable lawns, gardens and recreation facilities;

(e)
to borrow moneys required 
by it in the performance of its functions or the exercise of its powers;

(f)
to secure the repayment of moneys borrowed by it and the payment of interest thereon, by notarial bond over unpaid contributions (whether levied or not), or by mortgaging any property vested in it;

(g)
to invest any moneys of the fund referred to in section 3(1)(a);
(h)
to enter into an agreement with any owner or occupier of a section for the provision of amenities or services by the body corporate to such section or to the owner or occupier thereof, including the right to let a portion of the common property to any such owner or occupier by means of a lease other than a lease contemplated in section 5(1)(a); 

(i)
to do all things reasonably necessary for the enforcement of the rules and for the control, management and administration of the common property, 
(j) 
provide training for trustees and members of body corporate..
Additional powers of bodies corporate


5.
(1)
In addition to the body corporate's main functions and powers under sections 3 and 4, the body corporate—

(a)
may, upon unanimous resolution and on direction by the owners and with the written consent of any holder of a right of extension contemplated in section 25 of the Sectional Titles Act
, alienate common property or any part thereof, or let the common property or any part thereof under a lease, and thereupon the body corporate may subject to section 17(1) of the Sectional Titles Act, deal with such common property or such part thereof in accordance with the direction and may execute any deed required for this purpose, including any deed required under the Sectional Titles Act;

(b)
must, with the written consent of all the members of the body corporate as well as the written consent of the mortgagee of each unit in the scheme, alienate, or in terms of the Sectional Titles Act, exercise or cede a right of extension of the scheme by the addition of sections:  Provided that a member of mortgagee may not withhold such approval without good cause in law;
(c)
may enter into a bilateral notarial agreement with registered bondholders to extend the period stipulated in the condition referred to in section 25(1) of the Sectional Titles Act to extend the scheme by the addition of sections and exclusive use areas or by addition of exclusive use areas only;
(d)
may, subject to subsection (2), purchase land to extend the common property, if duly authorised thereto in writing by all of its members;

(e)
may request the delineation and cession of exclusive use rights to particular owners in terms of section 27(2) of the Sectional Titles Act, if duly authorised thereto by unanimous resolution;

(f)
may, upon special resolution by the owners, execute on behalf of the owners a servitude or a restrictive agreement burdening the land shown on the relevant sectional plan and may accept on their behalf a servitude or restrictive agreement benefiting such land, as contemplated in section 29 of the Sectional Titles Act;
(g)
must, on application by an owner and duly authorised thereto by special resolution of its members, approve the extension of boundaries or floor area of a section; and
(h)
may, generally exercise any power and perform any function conferred or imposed on the body corporate in terms of this Act or the Sectional Titles Act.



(2)
Land purchased by a body corporate in terms of subsection (1)(d)—

(a)
must be registered in the name of the body corporate in terms of the Sectional Titles Act and the Deeds Registries Act, 1937 (Act No. 47 of 1937)
;  and
(b)
is considered to be owned by the owners of sections in the building concerned in the same proportion as their participation quota as contemplated in section 26(2) of the Sectional Titles Act.
Trustees
 of body corporate


6.
(1)
The functions and powers of the body corporate must, subject to the provisions of this Act, the rules and any restriction imposed or direction given at a general meeting of the owners of sections, be performed and exercised by the trustees of the body corporate holding office in terms of the rules.


(2)
(a)
In addition to the functions contemplated in subsection (1), the trustees of the body corporate must receive and may consent to applications for subdivision of sections or consolidation of sections, made by the owners of sections.



(b)
Such consent must not unreasonably be withheld by the trustees.


(3)
For the purposes of an agreement in respect of the beacons and boundaries of the common property required in terms of the Land Survey Act, 1997 (Act No. 8 of 1997), the trustees are deemed to be the owner of the land.

It was recommended that a new definition should be added for trustees to include a specified period for their term of office. Trustees could be appointed on a rotational basis. Their terms of office must always expire before the Annual General Meeting (AGM) so that the nomination procedure for new members of the Board can be made in a practical and timeous manner, preferably prior to the AGM where other matters such as the financial statements
Fiduciary position of trustees


7.
(1)
Each trustee of a body corporate must stand in a fiduciary relationship to the body corporate.



(2)
Without derogating from the generality of the expression 'fiduciary relationship', the provision of subsection (1) implies that a trustee—

(a)
must in relation to the body corporate act honestly and in good faith, and in particular—

(i)
must exercise his or her powers in terms of this Act in the interest and for the benefit of the body corporate; and

(ii)
must not act without or exceed those powers; and

(b)
must avoid any material conflict between his or her own interests and those of the body corporate, and in particular—

(i)
must not receive any personal economic benefit, direct or indirect, from the body corporate or from any other person;  and
(ii)
must notify every other trustee of the nature and extent of any direct or indirect material interest which he or she may have in any contract of the body corporate, as soon as such trustee becomes aware of such interest.



(3)
A trustee of a body corporate who acts in breach of his or her fiduciary relationship, is liable to the body corporate for—

(a)
any loss suffered as a result thereof by the body corporate; or

(b)
any economic benefit received by the trustee by reason thereof.



(4)
Except as regards the duty referred to in subsection (2)(a)(i), any particular conduct of a trustee does not constitute a breach of a duty arising from his or her fiduciary relationship to the body corporate if such conduct was preceded or followed by the written approval of all the members of the body corporate where such members were or are cognisant of all the material facts.

Proceedings on behalf of bodies corporate


8.
(1)
An owner may initiate proceedings on behalf of the body corporate in the manner prescribed in this section—
(a)
when such owner is of the opinion that he or she and the body corporate have suffered damages or loss or have been deprived of any benefit in respect of a matter mentioned in section 2(7), and the body corporate has not instituted proceedings for the recovery of such damages, loss or benefit;  or
(b)
when the body corporate does not take steps against an owner who does not comply with the rules.  



(2)
(a)
Any such owner must serve a written notice on the body corporate calling on the body corporate to institute such proceedings within one month from the date of service of the notice, and stating that if the body corporate fails to do so, an application to the Court 
under paragraph (b) will be made.




(b)
If the body corporate fails to institute the proceedings within the period referred to in paragraph (a), the owner may make application to the Court 
for an order appointing a curator ad litem for the body corporate for the purpose of instituting and conducting proceedings on behalf of the body corporate.



(3)
The court
 may on such application, if it is satisfied—

(a)
that the body corporate has not instituted such proceedings;

(b)
that there are prima facie grounds for such proceedings; and

(c)
that an investigation into such grounds and into the desirability of the institution of such proceedings is justified,

appoint a provisional curator ad litem and direct him or her to conduct an investigation into the matter and to report to the Court 
on the return day of the provisional order.



(4)
The Court 
may on the return day discharge the provisional order referred to in subsection (3), or confirm the appointment of the curator ad litem for the body corporate, and issue such directions as it may consider necessary to the institution of proceedings in the name of the body corporate and the conduct of such proceedings on behalf of the body corporate by the curator ad litem.


(5)
A provisional curator ad litem appointed by the Court 
under subsection (3) or a curator ad litem whose appointment is confirmed by the Court 
under subsection (4), has such powers as may be prescribed, in addition to the powers expressly granted by the Court in connection with the investigation, proceedings and enforcement of a judgment.



(6)
If the disclosure of any information about the affairs of a body corporate to a provisional curator ad litem or a curator ad litem would in the opinion of the body corporate be harmful to the interests of the body corporate, the Court may on an application for relief by that body corporate, and if it is satisfied that the said information is not relevant to the investigation, grant such relief.



(7)
The Court may, if it appears that there is reason to believe that an applicant in respect of an application under subsection (2) will be unable to pay the costs of the respondent body corporate if successful in its opposition, require sufficient security to be given for those costs and the costs of the provisional curator ad litem before a provisional order is made.

Rules


9.
(1)
A scheme must as from the date of the establishment of the body corporate be controlled
 and managed, subject to the provisions of this Act, by means of rules.



(2)
The rules must provide for the control
, management, administration, use and enjoyment of sections and common property, and comprise—

(a)
management rules, as prescribed, which rules may subject to the approval of the Chief Ombud 
be substituted, added to, amended or repealed by the developer when submitting an application for the opening of a sectional title register, to the extent prescribed by regulation, and which rules may be substituted, added to, amended or repealed by unanimous resolution of the body corporate as prescribed; and
(b)
conduct rules, as prescribed, which rules may, subject to the approval of the Chief Ombud, be substituted, added to, amended or repealed by the developer when submitting an application for the opening of a sectional title register, and which rules may be substituted, added to, amended or repealed by special resolution of the body corporate, as prescribed: Provided that such conduct rules, may not be irreconcilable with any prescribed management rule contemplated in paragraph (a).


(3)
The management or conduct rules contemplated in subsection (2) must be reasonable and apply equally to all owners of units.



(4)
The management or conduct rules referred to in subsection (2) take effect from the date of establishment of the body corporate in respect of the building or buildings and land concerned, and bind the body corporate and the owners of the sections and any person occupying a section.



(5)
(a)
If the management or conduct rules contemplated in subsection (2) are substituted, added to, amended or repealed, the developer or the body corporate must lodge with the Chief Ombud a notification in the prescribed form of such substitution, addition amendment or repeal.




(b)
The Chief Ombud must examine any proposed substitution, addition, amendment or repeal referred to in paragraph (a) and must not approve it for filing unless he or she is satisfied that such substitution, addition, amendment or repeal is reasonable and appropriate to the Scheme.



(c)
If the Chief Ombud approves the substitution, addition, amendment or repeal of rules for filing, he or she must issue a certificate to that effect.



(d)
A substitution, addition, amendment or repeal of rules contemplated in paragraph (a) comes into operation on the date of the issuing of a certificate contemplated in paragraph (c) or the opening of the sectional title register for the scheme, whichever is the latest.



(6)
The body corporate must, on the application of any owner or any person having a registered real right in or over a unit, or any person authorised in writing by such owner or person, make any rules available for inspection to such owner, person or authorised person.



(7)
A developer or a body corporate may make rules which confer rights of exclusive use and enjoyment of parts of the common property upon members of the body corporate.


(8)
 The rules contemplated in subsection (7) must—

(a)
include a layout plan to scale on which is clearly indicated—
(i)
the locality of the distinctively numbered exclusive use and enjoyment parts; and

(ii)
the purposes for which such parts may be used;  and
(b)
include a schedule indicating to which owner each such part is allocated.


(9)
Rules decided on by unanimous resolution under the repealed Sectional Titles Act, 1971, or any other provision before 1 June 1988 replacing rules contained in Schedule 1 to that Act, and at the said date not yet been lodged with the registrar as contemplated in section 27(3) of that Act, lapsed on that date, and such rules are considered to have been replaced, subject to addition, amendment or repeal as contemplated in subsection (2)(a) by prescribed management rules contemplated in that subsection.



(10)
(a)
Unaltered rules contained in Schedule 1 to the repealed Sectional Titles Act, 1971, or any other provision and applying immediately prior to 1 June 1988 in respect of any scheme, lapsed on that date, and such rules are considered to have been replaced, subject to addition, amendment or repeal as contemplated in subsection (2)(a), by prescribed management rules contemplated in that subsection.




(b)
Unaltered rules contained in Schedule 2 to the repealed Sectional Titles Act, 1971, or any other provision and so applying in respect of any scheme, lapsed on that date, and such rules are considered to have been replaced, subject to addition, amendment or repeal as contemplated in subsection (2)(b), by prescribed conduct rules contemplated in that subsection



(11)
Any rules other than rules referred to in subsection (10) which applied in respect of a scheme immediately prior to 1 June 1988, must, subject to such substitution, addition, amendment or repeal as contemplated subsection (2)(a) or (b), as the case may be, remain in force after the said date, except to the extent that any such rule may be irreconcilable with any prescribed management rules contemplated in subsection (2)(a), in which case the management rules concerned applies: Provided that any such rules were as from 1 June 1988 considered to be supplemented by any rule made in the prescribed management rules which is not provided for in such rules.



(12)
Any rules made under the Sectional Titles Act are be deemed to have been made under this Act.
It was argued that the new legislation should recognise the tenant/s of a unit as a member/s of the schemes’ community. The current Act’s near disregard of the tenant, (other than being the owner’s responsibility), deserves recognition. It was recommended that the tenant, for example, may be the default proxy of a non-resident owner at general meetings for the body corporate.
An area of concern, which in the past has caused considerable destabilisation in Body Corporates (BCs), relate to the current way in which proxies are used to dominate decision-making. As in the first Act, a BC member is allowed to produce at the AGM, as many proxy forms as he/she can obtain. The challenge is that in the event of a Body Corporate member holding 51% of the meeting's votes, this person can ensure that his/her view becomes the majority decision. For example, one member with a specific agenda may contact as many owners as possible in order to obtain their proxy. It is often owners who are either disinterested or ignorant about what is happening in the scheme, who are willing to give proxy to another owner. Subsequently, it may happen that at an Annual General Meeting (AGM) decisions are made, which may be very detrimental to the wellbeing of the scheme, including those same owners who have been persuaded to give proxies. As such, there is a proposal that the number of proxy appointments any one person may hold, should be limited
It was argued that the new legislation should recognise the tenant/s of a unit as a member/s of the schemes’ community. The current Act’s near disregard of the tenant, (other than being the owner’s responsibility), deserves recognition. It was recommended that the tenant, for example, may be the default proxy of a non-resident owner at general meetings for the body corporate.

Effect of quotas and variation thereof


10.
(1)
Subject to subsection (2), the quota of a section must determine—

(a)
the value of the vote of the owner of the section, in any case where the vote is to be reckoned in value;

(b)
the undivided share in the common property of the owner of the section; and

(c)
subject to section 3(1)(b), the proportion in which the owner of the section may make contributions for the purposes of section 3(1)(a) or may in terms of section 14 (1) be held liable for the payment of a judgment debt of the body corporate of which he or she is a member.



(2)
(a)
Subject to section 3(1)(b), the developer may, when submitting an application for the opening of a sectional title register in terms of the Sectional Titles Act, or the members of the body corporate may by special resolution, make rules under section 9 by which a different value is attached to the vote of the owner of any section, or the liability of the owner of any section to make contributions for the purposes of section 3(1)(a) or 14(1) is modified.




(b)
Where an owner is adversely affected by such a decision of the body corporate, his or her written consent must be obtained.




(c)
The members of the body corporate may not make rules by which a different value is attached to the vote or liability of the owner of any section as contemplated in paragraph (a) until such time as there are owners, other than the developer, of at least 30 per cent of the units in the scheme.




(d)
Where the developer alienates a unit before the opening of a sectional title register in terms of the Sectional Titles Act, the developer may not make rules by which a different value is attached to the vote or liability of the owner of any section as contemplated in paragraph (a), unless the developer has disclosed such intention in all deeds of alienation.
Expropriation of common property Expropriation - perhaps consider definition developed by Department of Public Works in drafting of Expropriation Bill still  to be introduced to Parliament. The current Act (No.63 of 1975) not relevant since it defines it as “for public purpose” instead of “for public purpose and in public interest.”

11.
(1)
(a)
Whenever the whole or any part of, or any right in, the common property is expropriated in terms of any law, service of a notice of expropriation on the body corporate is considered to be service thereof on the registered owner of every section in the building or buildings concerned.




(b)
Each and every such owner is considered                                                                      to have appointed the trustees of the body corporate concerned as his or her duly authorised agents and representatives—

(i)
to negotiate and settle the compensation payable to him or her, and to that end to employ attorneys, advocates and other experts; and

(ii)
on his or her behalf, to receive and give valid acquittance for any compensation moneys paid.



(2)
Any compensation moneys received by the trustees on behalf of the owners in terms of subsection (1), must be paid to the owners in accordance with their participation quotas after they have received notice of such distribution in writing: Provided that an owner may notify the trustees in writing before such moneys are so distributed that he or she considers such a distribution inequitable, in which event the compensation moneys must be distributed—

(a)
in accordance with a division approved by unanimous resolution; or

(b)
in accordance with a division approved by an arbitrator, being a practising advocate or attorney, of not less than ten years' standing nominated by the trustees.

Duties of owners


12.
(1)
An owner must—

(a)
permit any person authorised in writing by the body corporate, during reasonable hours and on notice (except in case of emergency, when no notice is required), to enter his or her section or exclusive use area for the purposes of inspecting it and maintaining, repairing or renewing pipes, wires, cables and ducts existing in the section and capable of being used in connection with the enjoyment of any other section or common property, or for the purpose of ensuring that this Act and the rules are being observed;

(b)
forthwith carry out all work that may be ordered by any competent public or local authority municipality in respect of his or her section, other than such work as may be required for the benefit of the building generally, and pay all charges, expenses and assessments that may be payable in respect of his or her section;

(c)
repair and maintain his or her section in a state of good repair and, in respect of an exclusive use area, keep it in a clean and neat condition;

(d)
use and enjoy the common property in such a manner as not to interfere unreasonably with the use and enjoyment thereof by other owners or other persons lawfully on the premises;

(e)
not use his or her section or exclusive use area, or permit it to be used, in such a manner or for such purpose which may cause a nuisance to any occupier of a section;

(f)
notify the body corporate forthwith of any change of ownership or occupancy  in his or her section and of any mortgage; and

(g)
when the purpose for which a section or exclusive use area is intended to be used is shown expressly or by implication on or by a registered sectional plan, not use nor permit such section or exclusive use area to be used for any other purpose: Provided that with the written consent of all owners such section or exclusive use area may be used for that purpose as consented to.



(2)
(a)
Any owner who is of the opinion that any refusal of consent of another owner in terms of the proviso to subsection (1)(g) is unfairly prejudicial, unjust or inequitable to him or her, may, within 6 weeks after the date of such a refusal, make an application in terms of this subsection to the Court.




(b)
If on any such application it appears to the Cour
t that the refusal in question is unfairly prejudicial, unjust or inequitable to the applicant, and if the Court
 considers it just and equitable, the Court may make such order as it considers fit.

Insurance by owners


13.
(1)
Notwithstanding the existence of a valid insurance policy effected by the body corporate pursuant to the provisions of section 3(1)(f), an owner may obtain an insurance policy in respect of any damage to his or her section arising from risks covered by the policy effected by the body corporate.



(2)
Where the insurance policy contemplated in subsection (1) is in force, and—

(a)
where the damage to the section is made good by the body corporate pursuant to section 3(1)(h), the insurer is not liable in terms of the insurance policy obtained by the owner;

(b)
where the damage to the section is covered by the insurance policy effected by the body corporate pursuant to section 3(1)(f), but is not made good by the body corporate, the insurer is liable in terms of the insurance policy effected by the owner; and

(c)
where the damage to the section is not covered by the insurance policy effected by the body corporate, the terms and conditions of the insurance policy obtained by the owner apply.



(3)
This section does not limit the rights of an owner to insure against risks other than damage to his or her section.

Recovery from owners of unsatisfied judgment against bodies corporate and non-liability of bodies corporate for debts and obligations of developers


14.
(1)
(a)
If a creditor of a body corporate has obtained judgment against the body corporate, and such judgment, notwithstanding the issue of a writ, remains unsatisfied, the judgment creditor may, without prejudice to any other remedy he or she may have and subject to paragraph (c), apply to the Court
 which gave the judgment, for the joinder of the members of the body corporate in their personal capacities as joint judgment debtors in respect of the judgment debt. 



(b)
Upon such joinder, the judgment creditor may recover the amount of the judgment debt still outstanding from the said members on a pro rata basis in proportion to their respective quotas or a determination made in terms of section 9(2).




(c) 
Any member of the body corporate who has paid the contributions due by him or her in terms of section 3(1)(b) to the body corporate in respect of the same debt prior to the judgment against the body corporate may not be joined as a joint judgment debtor in respect of the judgment debt.



(2)
No debt or obligation arising from any agreement between the developer and any other person is enforceable against the body corporate.

Appointment of administrators


15.
(1)
A body corporate, a local authority municipality, a judgment creditor of the body corporate where the judgment amount is not less than R500, or any owner or any person having a registered real right in or over a unit, may apply to the Court 
for the appointment of an administrator.



(2)
(a)
The Court may in its discretion appoint an administrator for an indefinite or a fixed period and on such terms and conditions including remuneration as it deems fit.




(b)
The remuneration and expenses of the administrator are administrative expenses as contemplated by section 3(1)(a).



(3)
The administrator has, to the exclusion of the body corporate, the powers and duties of the body corporate or such of those powers and duties as the Court may direct.



(4)
The Court may, in its discretion and on the application of any person or body referred to in subsection (1), remove from office or replace the administrator or, on the application of the administrator, replace the administrator.



(5)
The Court may, with regard to any application under this section, make such order for the payment of costs as it considers fit.

Destruction of or damage to buildings


16.
(1)
The building comprised in a scheme is, for the purpose of this Act, deemed to be destroyed—

(a)
upon the physical destruction of the building;

(b)
when the owners by unanimous resolution so determine and all holders of registered sectional mortgage bonds and the persons with registered real rights concerned, agree thereto in writing; or

(c)
when the Court is satisfied that, having regard to all the circumstances, it is just and equitable that the building must be considered to have been destroyed, and makes an order to that effect.



(2)
In any case where an order is made under subsection (1)(c), the Court may impose such conditions and give such directions as it considers fit for the purpose of adjusting the effect of the order between the body corporate and the owners and mutually among the owners, the holders of registered sectional mortgage bonds and persons with registered real rights.



(3)
(a)
Where the building is damaged or destroyed within the meaning of subsection (1), the owners may by unanimous resolution, or the Court may by order, authorise a scheme—

(i)
for the rebuilding and reinstatement in whole or in part of the building;

(ii)
for the transfer of the interests of owners of sections which have been wholly or partially destroyed, to other owners.




(b)
In the exercise of their powers under this subsection, the owners may pass such resolution as they may consider fit or the Court may make such order as it may consider necessary or expedient to give effect to the scheme, in connection with amongst other things—

(i)
the application of insurance moneys received by the body corporate in respect of damage to or the destruction of the building;

(ii)
the payment of money by or to the body corporate or by or to the owners or by or to one or more of the owners;
It was suggested that an additional sub-section be included providing that if any insurance monies are paid out following destruction of portion or the whole of a unit, that such money should not be paid directly to the owner. While not stated explicitly, this comment suggests that owners may not use money for intended purpose.
(iii)
an amendment of the sectional plan so as to include in the common property an addition thereto or subtraction there from;

(iv)
the variation of the quota of any section; or

(v) 
the imposition of conditions.



(4)
An application may, for the purposes of this section, be made to the Court, by the body corporate or by any owner or by any holder of a registered sectional mortgage bond or a registered lease or by any insurer who has obtained insurance on the building or buildings or any section therein, or by the local authority.



(5)
Any insurer who has obtained insurance on the building or buildings or any part thereof, being insurance against destruction of sections or damage to the building, has the right to intervene in the proceedings on any application to the Court under this section.



(6)
(a)
The Court may, on the application of a body corporate or any member thereof or any holder of a registered real right concerned, or any judgment creditor, by order make provision for the winding-up of the affairs of the body corporate.




(b)
The Court may, by the same or any subsequent order, declare the body corporate dissolved as from a date specified in the order.



(7)
The Court may, with regard to any application under this section, make such order for the payment of costs as it considers fit.



(8)
 Where two or more buildings are comprised in a scheme, and only one or part of one of the said buildings is damaged or destroyed, the provisions of this section apply, with the necessary changes required by context, as if the said buildings were one building and part of such building has been damaged or destroyed.


(9)
When in terms of subsection (1) the building comprised in a scheme is considered to be destroyed and the owners have by unanimous resolution resolved not to rebuild the building, the body corporate must lodge with the registrar of deeds a notification in the form, and with such supporting documents as may be, prescribed in terms of the Sectional Titles Act.
Sectional Titles Schemes Management Advisory Council

17.
(1)
There is hereby established a Sectional Titles Schemes Management Advisory Council (in this section referred to as the Advisory Council), which must—

(a)
make recommendations to the Minister concerning any matter specified in section 18 in respect whereof the Minister may make regulations;

(b)
keep the implementation of this Act and the regulations under regular review and may make recommendations to the Minister with regard to any amendments thereof or other action which may be advisable; and

(c)
advise the Minister on any matter referred to it by the Minister.



(2)
The Advisory Council consists of—

(a)
the Chief Ombud, who must act as chairperson at the meetings of the Advisory Council;  and
(b)
persons appointed by the Minister, who must have specialised knowledge of sectional titles schemes management which persons must include—

(i)
an owner who occupies  of a unit in a residential scheme;

(ii)
an owner who occupies a unit in a commercial scheme;

(iii)
an owner who occupies a unit in a non-residential or mixed-use scheme;

(iv)
a professional managing agent with experience in giving management services to a range of types of schemes;
(v)
a person with experience in the development of sectional title schemes;
(vi)
a person with experience in the financing of sectional title developments;
(vii)
an official of the Department
.
Who would act as secretariat for Advisory Council? The Department??


(3)
For every member of the Advisory Council there must be an alternate member appointed in the same manner as such member, and any alternate member so appointed must act in the place of the member in respect of whom he or she has been appointed as alternate member, during such member's absence or inability to act as a member of the Advisory Council.



(4)
The Chief Ombud may designate a person as an alternate chairperson when he or she is unable to attend the meetings of the Advisory Council.



(5)
(a)
Before the Minister makes an appointment in terms of subsection 2(b) the Director-General must, on such terms as he or she considers appropriate, establish a nomination committee comprising persons who are broadly representative of the various racial groups and geographical areas of the Republic including both males and females, to nominate persons who meet the requirements of subsection 2(b) for consideration for appointment to the Advisory Council by the Minister.



(b)
The persons nominated in terms of paragraph (a) must be broadly representative of the various racial groups and geographical areas of the Republic including both males and females.



(6)
A member of the Advisory Council holds office for a period of three years, but the Minister may on reasonable grounds
, terminate the appointment of such a member at any time before the expiration of such member's period of office.



(7)
If a member of the Advisory Council dies or vacates office before the expiration of that member's period of office, the Minister may, subject to the provisions of subsection (2)(b), appoint any person 
in that member's place for the unexpired period of his or her office.



(8)
A member of the Advisory Council whose period of office has 

`expired may be reappointed but may not serve for more than two consecutive terms.


(9)
A member of the Advisory Council, excluding a member in the fulltime service of the state, must, while he or she is engaged in the business of the Advisory Council, be paid such remuneration and travelling and subsistence allowances as the Minister, with the concurrence of the Minister of Finance, may determine.



(10)
In the absence of the Chief Ombud or his or her alternative
, the official referred to in subsection (2)(b)(vii) must act as chairperson of the Advisory Council.



(11)
(a)
The Advisory Council must meet at such times and places as are determined by the Chief Ombud.




(b)
The Minister may at any time direct the Chief Ombud to convene a meeting of the Advisory Council at a time and place determined by the Minister.



(12)
(a)
Five members of the Advisory Council, one of whom must be the Chief Ombud or his or her alternative
, must form a quorum for a meeting.




(b)
A decision of a majority of the members of the Advisory Council present at any meeting of the Advisory Council must be a decision of the Advisory Council and, in the event of an equality of votes, the person presiding at the meeting must have a casting vote in addition to his or her deliberative vote
.



(13)
The Advisory Council may regulate the proceedings at its meetings as it may think fit, and must cause minutes of such proceedings to be kept
.

Regulations


18.
The Minister may make
 regulations regarding—

(a)
any matter required or permitted to be prescribed by regulation under this Act; and

(b)
generally, any matter that is necessary or expedient to prescribe for the proper implementation of this Act.

Amendment of Act 95 of 1986


19.
The Sectional Titles Act, 1986 (Act No. 95 of 1986), is hereby amended to the extent set out in the third column of the Schedule.
Transitional arrangements

20.
Rules prescribed under the Sectional Titles Act must continue to apply to new and existing schemes until the Minister has made regulations prescribing management rules and conduct rules referred to in section 9(2) of this Act.
Short title and commencement


21.
This Act is called the Sectional Titles Schemes Management Act, 2010, and comes into operation on a date to be fixed by the President by proclamation in the Gazette.
SCHEDULE

AMENDMENT OF THE SECTIONAL TITLES ACT, 1986

(ACT NO 95 OF 1986)

SECTION 19
	No. and Year of Act
	Short title 
	Extent of repeal or amendment

	Act No. 95 of 1986
	Sectional Titles Act, 1986
	1.  Substitution of the long title for the following long title:
"To provide for the division of buildings into sections and common property and for the acquisition of separate ownership in sections coupled with joint ownership in common property; the control of certain incidents attaching to separate ownership in sections and joint ownership in common property; the transfer of ownership of sections and the registration of sectional mortgage bonds over, and real rights in, sections; the conferring and registration of rights in, and the disposal of, common property; [the establishment of bodies corporate to control common property and for that purpose to apply rules;] and the establishment of a sectional titles regulation board; and to provide for incidental matters.".

	
	
	2.  The amendment of section 1—

(a)
by the substitution for the definition of "body corporate" of the following definition:

" 'body corporate', means the body corporate as defined in the Sectional Titles Schemes Management Act;
(b)  by the substitution for the definitions of "rules, special resolution and unanimous resolution" of the following definitions, respectively:

            “ ‘rules’ means rules as defined in the Sectional Titles Schemes Management Act;
              ‘special resolution’ means special resolution as defined in the Sectional Titles Schemes Management Act;

              ‘unanimous resolution’ means unanimous resolution as defined in the Sectional Titles Schemes Management Act;”;
(c)  by the repeal of—
(i)    subsection (2);

(ii)    subsection (3); and
(iii)   subsection (3A).


"(e)    a certificate by a conveyancer stating that the  rules prescribed in terms of section [section 35 (2)] 9 of the Sectional Titles Schemes Management Act are applicable, and containing the other rules (if any) substituted by the developer for those rules as contemplated in that section;”.

	

	
	
	4.  The amendment of section 15B—

(a)  by the substitution in subsection (3)(a) for subparagraph (i)(aa) of the following subparagraph:

"(i)  (aa)  if a body corporate is deemed to be established in terms of section [36(1)], 2(1) of the Sectional Titles Scheme Management Act, that body corporate has certified that all moneys due to the body corporate by the transferor in respect of the said unit have been paid, or that provision has been made to the satisfaction of the body corporate for the payment thereof; or"  and
(b)  by the substitution in subsection (3)(b) for subparagraph (ii) of the following subparagraph:

(ii)
the transfer will result in the establishment of a body corporate in terms of section [36] 2 of the Sectional Titles Scheme Management Act.


	
	
	5.  The amendment of section 17 by the substitution for subsection (1) of the following subsection:

"(1)   The owners and holders of a right of extension contemplated in section 25 may by unanimous resolution in terms of the Sectional Titles Management Act direct the body corporate on their behalf to alienate common property or any part thereof, or to let common property or any part thereof under a lease, and thereupon the body corporate shall notwithstanding any provisions of section 20 of the Deeds Registries Act, but subject to compliance with any law relating to the subdivision of land or to the letting of a part of land, as the case may be, have power to deal with such common property or such part thereof in accordance with the direction, and to execute any deed required for the purpose: Provided that if the whole of the right referred to in section 25 or section 60(1)(b) is affected by the alienation of common property, such right shall be cancelled by the registrar with the consent of the holder thereof on submission of the title to the right.".


	
	
	6.  The amendment of section 19—

(a)  by the repeal of subsections (1) and (2); and

(b)  by the substitution for subsection (3) of the following subsection: 

"(3)   The provisions of section 17 (3) (a) and (b) of this Act and sections 31 (4) and 32 (4) of the Deeds Registries Act shall apply mutatis mutandis to a transfer pursuant to an expropriation of land or a servitude or other real right in land comprising common property as contemplated in section 11 of the Sectional Titles Management Act.".

	
	
	7.  The amendment of section 21 by the substitution for subsection (1) of the following subsection:

"(1)      If an owner of a section proposes to subdivide his or her section or to consolidate two or more sections registered in his or her name, he or she shall [with the] after obtaining consent of the trustees of the body corporate, [which consent shall not unreasonably be withheld,] in terms of section 6(2) of the Sectional Titles Schemes Management Act, cause the land surveyor or architect concerned to submit the draft sectional plan of subdivision or consolidation, as the case may be, to the Surveyor- General for approval.".

	
	
	8.  Amendment of section 24 by the substitution for subsection (3) of the following subsection:

"(3)      If an owner of a section proposes to extend the boundaries or floor area of his or her section, he or she shall [with] after obtaining the approval of the body corporate [, authorized by a special resolution of its members,] in terms of the section 5(1)(f) Sectional Titles Schemes Management Act cause the land surveyor or architect concerned to submit a draft sectional plan of the extension to the Surveyor- General for approval.".

	
	
	9.  The amendment of section 25—

(a)  by the substitution in subsection (2) for paragraph (e) of the following paragraph:
"(e)
particulars of such applicable expenses as are specified in section [37(1)(a)] 2(1)(a) of the Sectional Titles Schemes Management Act, which will be borne by the developer from the date of establishment of the body corporate until the sectional plan of extension is registered;";

(b)  by the substitution in subsection (5A) for paragraph (b) of the following paragraph:

        "(b)  If the developer or his or her successor in title fails to take such steps and fails to register the relevant plan of extension within 90 days of completion for occupation of the unit, the developer or his or her successor in title shall be liable to the body corporate for the amounts payable in terms of section [37(1)] 2(1) of the Sectional Titles Schemes Management Act as if the unit has been included in the relevant sectional title register on the date of completion.";

(c)  by the repeal of subsection (3); and

(d)  by the substitution for subsection (6) of the following subsection:

"(6)  If no reservation was made by a developer in terms of subsection (1), or if such a reservation was made and for any reason has lapsed, the right to extend a scheme including the land contemplated in section 26, shall vest in the body corporate, which shall be entitled, subject to this section, section 5(1)(b) of the Sectional Titles Schemes Management Act and after compliance, with the necessary changes, with the requirements of paragraphs (a), (b), (c), (d) and (g) of subsection (2), to obtain a certificate of real right in the prescribed form in respect thereof: [Provided that the body corporate shall only exercise or alienate or transfer such right with the written consent of all the members of the body corporate as well as with the written consent of the mortgagee of each unit in the scheme: Provided further that a member or mortgagee shall not withhold such approval without good cause in law.]"

	
	
	10.  The amendment of section 26—

(a)  by the repeal of subsection (1); and

(b)  by the substitution for subsection (2) of the following subsection:

"(2)    Land purchased by a body corporate in terms of [subsection (1)] section 5(1)(c) of the Sectional Titles Schemes Management Act shall be deemed to be owned by the owners of the sections in the building concerned in the same proportion as their participation quota as reflected on the relevant sectional plan.".

	
	
	11.  The amendment of section 27—

(a)  by the substitution in subsection (1) for paragraph (c) of the following paragraph:

        "(c)  If a developer ceases to be a member of the body corporate [as contemplated in section 36(2)], any right to an exclusive use area still registered in his or her name vests in the body corporate free from any mortgage bond.";
(b)  by the substitution for subsection (2) of the following subsection:

"(2)  A body corporate [duly authorized thereto by a unanimous resolution of its members], may, subject to the provisions of section 5(1) of this Act and section 5 (1)(d) of the Sectional Titles Schemes Management Act), request an architect or land surveyor to apply to the Surveyor-General for the delineation on a sectional plan in the manner prescribed of a part or parts of the common property in terms of section 5 (3) (f) for the exclusive use by the owner or owners of one or more sections: Provided that no such delineation shall be made on the sectional plan in terms of this subsection if such delineation will encroach upon a prior delineation on the sectional plan of a part of the common property for the exclusive use by one or more of the owners.", and

(c)  by the substitution for subsection (3) of the following subsection:

"(3)      [The body corporate, duly authorised thereto by a unanimous resolution of its members, shall transfer the] A right to the exclusive use of a part or parts of the common property delineated on the sectional plan in terms of subsection (2) shall be transferred to the owner or owners on whom such right has been conferred by the body corporate by the registration of a notarial deed entered into by the parties and in which the body corporate shall represent the owners of all the sections as transferor.";
(d)  by the substitution in subsection 4 for paragraph (b) of the following paragraph:

         "(b)  If an owner ceases to be a member of the body corporate [as contemplated in section 36(2),] any right to an exclusive use area still registered in his or her name vests in the body corporate free from any mortgage bond.

	
	
	12.  Repeal of section 27A.

13.  The amendment of section 29 by the substitution in subsection (1) for the words preceeding paragraph (a) of the following words:
      "The owners may by special resolution in terms of the Sectional Titles Schemes Management Act, direct the body corporate—".

	
	
	14.  The amendment of section 32—
(a)  by the substitution for subsection  (3) of the following subsection:

    "(3)  The quota of a section shall determine the undivided share in the common property of owner of the section.";
(b)  by the repeal of subsection (4).



	
	
	15.  Repeal of section 35. 
16.  Amendment of section 36—

(a) by the insertion after subsection (1) of the following         subsection:

     “(1A) The registrar must notify the Chief Ombud as soon as the person contemplated in subsection (1) becomes an owner of a unit in a scheme. “; and
(b) by the repeal of subsections (2)-(7) respectively.

17.  Repeal of sections 37-48 respectively.

18  The amendment of section 49 by the substitution (1) of the following subsection:
"(1)  When in terms of section [48] 16 of the Sectional Titles Schemes Management Act, the building or buildings comprised in a scheme is or are deemed to be destroyed and the owners have by unanimous resolution resolved not to rebuild the building or buildings, the body corporate [shall] must, subject to section 17 of the Sectional Titles Schemes Management Act,  lodge with the registrar a notification in the prescribed form of such destruction and a copy of the relevant resolution of the owners as certified by two trustees of the body corporate.";

	
	
	19.  Repeal of section 51.

20.  The amendment of section 55 by the repeal of paragraph (k).
21.  The amendment of section 60 by the repeal of subsections (4) to (8).

22.  The amendment of section 60A by the repeal of subsections (4) to (8).


�Inserted comma after body corporate.


�The following should be defined in the Bill:





Unanimous resolution, p.10 


Administrator


Levis


Sectional Title Scheme


Managing Agency


Fiduciary 


Advisory Council


Insurances


Parliament  


Trustees


Common Property


Developer 


Exclusive Rights


Proxy 


Special Contribution


Municipality 


Expropriation p.11 perhaps consider definition developed by Department of Public Works in drafting of Expropriation Bill to be introduced to Parliament. The current Act (No.63 of 1975) not relevant since it defines it as “for public purpose” instead of “for public purpose and in public interest.” 


�An independent medical practitioner (registered in terms of Health Professions Act) to certify whether person is of unsound mind? Should a second medical practitioner to verify this?





Also refer to language used in Sterilisation Act of 1998, uses “mentally disabled”.


Mental Health Act of 2002 uses “mentally ill”.





Section 12 : Determinations concerning health status provides that it should be based on factors exclusively relevant to that persons mental health status of for the purpose of giving effect to the Criminal procedure Act….” 


�Also by email or fax. As such copies of fax confirmation or proof of email sent should be kept for record purposes by body corporate.


�See previous comment.


�Why this provision, is it not common practice that such person’s vote will be not be counted?


�Should also take into account civil unions as provided by Civil Union Act, as well as customary marriages.


�Clarify this.


�Dispute resolution mechanism.


�Who will issue this certificate – deeds office or ombud services?


�Definition required as indicted previously.


�Does this only refer to when applies to common property in the age of individual electricity billing?


�The Department to provide more detailed explained on Powers of body corporate as well as Additional powers of body corporate 


�Regulations specifying code of conduct for body corporate in dispensing powers conferred by clause 4?


�





It was recommended that engaging the services of a Managing Agent should become obligatory when a scheme contains a specific number of units, for example 10 units.





 In response, the consultants recommended that when the STSM Bill is revised, the Department should consider allowing a developer or body corporate to decide whether a  scheme will at all times employ the services of a managing agent. This would assist municipalities and other para-statal developers to get low-cost housing schemes off the ground and promote proper management, thus mitigating the risk of simply leaving in hands of new owners.





Currently, Managing Agents of body corporates must be registered as Estate Agents under the Estate Agency Affairs Board. However, the qualifications for Estate Agents are not appropriate for Managing Agents.





The current prescribed management rules allow a Managing Agent to be a trustee only if s/he is an owner. A suggestion was made that the prescribed management rules should be reviewed. However, consultants for the Department recommended instead that the Department require evidence of abuse of this position before changing it.








�Delete practical, since this may be open to interpretation and abuse.  Who decides what is “practical”?


�Body corporate Trustees should obtain guidance from owners in terms of borrowing (especillay since it has implications re. interest, repayment period etc.


Process should be transparent.


�It was recommended that members of a BC should be able to disconnect services to sections/units i.e. electricity, where owners are in arrears with their levies for two months or more. 





However, consultants to the Department argued that, subject to constitutional protections of a basic water supply, local authority requirements in regard to toilets, statutory restrictions against interference with electricity supplies and common law restraints on actions that constitute spoliation�, it is possible to change the prescribed rules to specifically allow a BC to reduce services it funds when levies are in arrears. However, such a provision would have to incorporate provisions that guarantee a fair hearing. 





Should this suggestion be supported, the consultants suggested that rather than consider changes to rules prescribed under the STSM Bill, the Community Scheme Ombud Service Bill should be amended to include in possible claims for relief an order that the BC is entitled to reduce communally funded services to specified private areas to specified levels while contributions remain outstanding.





�Which Act referred to – principal Act or amendment?


�Should Sectional Title Act be replaced by Sectional Titles Schemes Management Act?


�As amended?


�Who constitute the trustees? What is their function?


�It was recommended that provision is made that should a trustee be in arrears with his or her levy for a period of 60 days or longer, and they do not bring their levies up to date within 7 days after being advised of the arrears in writing that such trustee shall deem to have resigned as a trustee of the BC.





The consultants argued that while this suggestion has merit, that any implementation of the proposed provision should be qualified by protection for a trustee who genuinely disputes liability for the levy liability.





�Reference should be made to the dispute resolution mechanism, since Court should be the last resort.


�See previous comment


�See previous comment.


�See previous comment





�See previous comment





�See previous comment





�See previous comment





�A matter that requires clarity relate to issues of quorums at general and special annual meetings. According to a submission, currently if a complex has 49 units, the quorum is 17, but if the complex has 50 units the quorum is 10. Another problem is that if the quorum is not available the meeting is postponed for a week, and the persons then present forms a quorum. The implication is that if the complex has 49 units and 15 persons are present, the meeting must be postponed. The next week the meeting may take place even if there are only three members present. The stated situation requires serious consideration. 





It has been suggested that  the current 50%, 35% and 20% quorum should to be further refined for example 50% where the complex has less than 10 units, for complexes with 11-20 units=35% and 21-30 units=30%, and complexes with more than 40 units=20%.





The quorum for a postponed meeting should also be regulated so that it can only take place if 50% of the quorum requirements have been met. This will compel trustees to ensure that decisions cannot be taken by single persons at postponed meetings. As such, the current system is open to abuse. 











�Regulated?


�“Replace “control” with “regulation”?


�Does this refer to an existing Chief Ombud or the one to be established by the Community Titles Ombud Services Bill?





If the latter, why does only this part of Bill refer to Chief Ombud, while the rest of the Bill still refers to Court for dispute resolution?


�In respect of those owners who do extensions to sections and who do not seek the approval of the BC, it is suggested if the owner has not registered this extension within three months of it being completed, that the BC be authorised to attend to all formalities on behalf of, and at the cost of the owner and to charge the levy on the additional square metre.


It is further suggested, in order to penalise recalcitrant owners with regards to extensions of sections, that the trustees should be entitled to withhold levy clearance certificates where an owner has not complied with the provisions of this section.


Furthermore, it was argued that in terms of this provision it should be made clear that it applies to extensions that have been regularised by the current owner’s predecessor in title, as it is a common excuse by current owners that they are not obliged to comply with the section, as they were not the owners when the illegal alterations were effected. 





�Dispute resolution mechanism


�Dispute resolution mechanism


�See previous comment


�Dispute resolution mechanism 


�Dispute resolution mechanism??/


�On which level? Will it be the DG? If this is the thinking, it should be stated.


�What would constitute reasonable grounds?


�Should not be any person, but a person who falls in the same category as the person who vacated or died, as outlined in clause 17(2)(b).


�This must be regulated, not left merely to the discretion of the two Ministers.  Question: will it be compensation be standard for all members?


�Who would be this alternative? If a the Chief Ombud has a deputy, it should be this person.


�What will happen in the event that the official from the Department acts as chairperson, as contemplated in clause 10? 


�Is practice not that the chairperson only votes in the event of equality of votes? 


�Refer to comment about secretariat? Who will keep these minutes?


�May or must???





