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Preamble to STSMB:  I propose that the words, “and control” be deleted.  


Definitions 1 (1): "Court" means a specialized Sectional Titles' Court within the provincial or local division of the High Court having jurisdiction and, for purposes of section 18, a magistrates' court having jurisdiction". The Rules of Court shall be practical and simple (in the manner of Equality Courts). It is far too expensive for lower and middle-income ST unit owners to engage in litigation that involves complex procedures that often require the services of experienced lawyers.

"Exclusive use area means a part or parts of the common property for the exclusive use by the owner or owners of one or more section as clearly demarcated, retrospectively, if necessary, in the Sectional Titles' Scheme Register in the Deeds Office."

"Regulation means a regulation made and in force under this Act and under the Sectional Titles Act, 1986, as amended."

"Special resolution" and "unanimous resolution" should be defined to include a provision for an adjournment due to a lack of quorum as it would be virtually impossible to get any resolution passed if owners do not attend the special general meeting either in person or by proxy. Furthermore, a new definition should be added for adjournment of the Annual General Meeting and Special General Meetings. Adjournments cannot be made for indefinite periods or at the discretion of the trustees of the Body Corporate. 

A new definition should be added for trustees to include a specified period for their term of office. Trustees could be appointed for periods of longer than one year for a maximum of two years to provide continuity of the Board of Trustees. Trustees can be appointed on a rotational basis. Their terms of office must always expire before the AGM so that the nomination procedure for new members of the Board can be made in a practical and timeous manner, preferably prior to the AGM where other matters such as the financial statements can be considered. We had an extraordinary situation during 2005 to 2009 where trustees fought with each other and refused to set down, according to the STA Rules, dates for the AGM. When they held the AGM for 2008, the trustees arbitrarily postponed it twice and, on the second occasion, they disregarded a decision of the body corporate present to reconvene and continue the AGM at the same time, same place in fourteen days. The trustees whose mandate should have expired on the day of the AGM took a decision to delay the continuation of the meeting (disrupted due to an argument and the managing agent walking out) and refused to accept the election of a new Board of trustees elected at the continuation of the AGM held within the 14 day period, as originally agreed by the owners present. During this period of uncertainty, I contacted the Chief Registrar of Deeds and was told that the Chief Registrar cannot enforce or interpret the Rules. I was referred to a provision in the ST Act that provided for recourse to arbitration or legal proceedings before the High Court. Therefore, it is critically important for this Bill to be drafted in such a manner to avoid vagueness, ambiguity and loop-holes that give owners and/trustees, with an ulterior motive, the opportunity to defy the laws and rules and to interpret the laws and rules to suit themselves. If a rule states that an AGM should be held within four months after the end of the financial year, then we should have an AGM during that four-month period. For the past five years, we have had AGMs at intervals of eight months to two years from the date of the end of the financial year ending 31 July. For example, our last AGM took place in January 2009 and delayed until March 2009 instead of being held between August to November 2008. At present, we have received no notice of an AGM for 2009 to consider the financial statement for the year ending 31 July 2009. We have heard through the grapevine that it may be held in January 2010.

Definitions: I propose that the definitions as set out in the Sectional Titles Act 1986, as amended, be revised and not adopted, as intended under "Definitions" in the STSM Bill 2009. For example: "Common property" needs to be re-defined (not only in this Bill but also in the STA 1986. 

The Dept of Human Settlements (DHS) should take this opportunity to review Sectional Title (ST) home ownership from the owner resident's point of view within the broader context of the South African economy as well as taking into account the fact that owners of ST units have different personalities, idiosyncrasies and likes and dislikes and. Most importantly, they do not understand the law and often, when they do, they disregard the law and take control of the management of body corporates to their own benefit.

Thus, the government as a whole should be involved in charting the way forward for the practical management of Sectional Titles Schemes (STS). It is critically important that the boundaries of each unit be identified clearly and unequivocally. It is practical and more equitable for all owners if the ST unit is owned as a whole and not with a median line drawn between interior and exterior walls giving ownership of the exterior to the body corporate as owner of the common property.  (This issue is also pertinent in relation to the Sectional Titles Amendment Bill 2009 tabled before Parliament by the Minister of Rural Development and Land Affairs). This system of common property has not been practical and has created a great deal of conflict in our complex as well as in numerous others across the country. When the trustees of the body corporate neglect to maintain all the units in a scheme and give special attention to their own and also allocate funds for luxurious and other expenses, then this is fraudulent and contrary to the STA 1986. If owners of ST units were to own the entire unit (interior and exterior), then the responsibility for repairs and maintenance lies with the ST unit owner and not the entire body corporate. This will also reduce the levy contributions as individual unit municipal rates are paid now directly to the municipality.

We have a crisis where trustees spend more money on landscaping and gardening near their units and have neglected to paint exterior walls, fix cracks, repair leaking roofs that have caused damage to interiors, to name just a few. This is a serious matter. As the DHS takes over the portfolio of regulating STS, it is important that the Dept draft new legislation from a holistic perspective to address wide-ranging issues rather than adopting virtually "as is" the provisions of the STA 1986 that was originally drafted in the apartheid era to allow for flat-dwellers in predominantly White Group Areas to own their own flats. Developers sought to extend this form of ownership begun in the 1970s to lifestyle concept ownership of townhouses in a bigger expanse of land such as golf courses, wilderness/greenbelt areas and horse trail country living. It was inevitable that lower and middle-income families would seek the lifestyle of the wealthy in what the developers promised would be affordable home ownership in an upmarket ST Scheme providing a variety of recreational benefits through communal living and joint ownership of "common property". It sounded too good to be true and sectional titles schemes have now become the most popular form of ownership in South Africa with over 51 percent of all homeowners purchasing sectional titles units. 
The majority of owners, including ourselves, bought ST units because it was affordable and offered a different and safe lifestyle in a complex as opposed to individual, freehold title. We did not realize that the developers had used inferior construction materials and had not followed building regulations so that the infrastructure of the buildings and retaining walls started to deteriorate several years after the developer had transferred the entire property to the body corporate. It seems to me that it is common practice for developers to collaborate with speculators who are interested in real estate. It becomes a get-rich-quick scheme rather than a genuine endeavour to build sustainable human settlements for the middle class. Estate agents (sales and rental) also jumped onto the bandwagon and have exacerbated the problem. Today, in many ST schemes we have more owners who are investors in "buy-to-let" purchases than owner-residents. The estate agents have also become managing agents. I submit that estate agents and managing agents be restricted from being elected as trustees of a community scheme, especially a STA scheme. Others have joined this growing industry around ST schemes, including building contractors, engineers, accountants, gardening services, pool cleaners, painting and roof contractors and so on.
This booming industry has spin-offs for many different people and contributes to the country's GDP benefits a small section of the people. It has caused huge conflict amongst owners of ST units and has led to mismanagement and, indeed, fraudulent acts by trustees. Drafters of the STA laws and regulations envisaged an ideal world where people would live harmoniously and would interpret and understand all the laws, rules and regulations fairly and equitably and would comply with these laws, rules and regulations. Enforcement and compliance is one of the fundamental flaws of the STA Act 1986 and the proposed STSM Bill 2009 as there is no governmental support structure to ensure compliance. This has to be addressed by the Dept of HS before this Bill is tabled before Parliament. The position remains the same at the time of editing this document (Sept 2010) for submission to the Portfolio Committee on Human Settlements.

There is no practical reason for dividing up the ownership of a unit into individual ownership and common property, especially in townhouse ST schemes. It is perfectly possible to take the median line boundary between one ST unit and another vertically and horizontally so that a distinction can be drawn to identify the owner of one unit from another. There is no need for the body corporate to be involved in buildings apart from common and separately-located recreational facilities or foyers and passageways in blocks of flats. My comments on the common property refer to townhouse ST schemes where ST ownership has become a serious challenge.

The financial implications are far greater for owners where the body corporate is the owner of the common property which includes the exterior of units. As mentioned, most body corporates are controlled by a Board of Trustees who are ignorant of the law and arbitrarily make decisions on matters pertaining to the common property in a manner that benefits a select few and neglect the rest. Trustees, including those at our ST scheme have awarded themselves body corporate contracts or they have had luxurious and non-luxurious improvements made to landscaping and gardening adjacent to their units and have used their powers as trustees to authorize reimbursement for those expenses while telling us and other owners that there is no money available for essential maintenance such as painting of exterior walls. This is a recurring problem and that is why I am proposing the DHS discuss with the Dept of Rural Development and Land Affairs to change the definition of common property and to change the boundaries of ST units to include the exteriors as part of the ST unit ownership. I propose to the Portfolio Committee that the DHS be responsible for the entire Sectional Titles Act and look at the entire Act and its impact on middle-income home owners. 

The government and parliament must take into cognizance the fact that ST schemes are an affordable option for middle class families. We are not rich and cannot afford escalating levies simply because there is a minority group of owners and non-owner trustees who secure proxies to control and manage the common property for their own benefit and for vested economic interest. Even insurance assessors are noting that, across the country, they are finding ST schemes that have been neglected and suffer poor or no maintenance of the buildings. In addition, they note that developers have sought to make huge profits from constructing poor- quality buildings which are now crumbling and cracked. If government sanctions such ST schemes, then government must protect the innocent buyer and must also establish an inspectorate to ensure compliance of management rules and the STA and STSM Act. Developers should also be compelled to deposit a refundable fee of about R10 million in a trust fund as a contingency fund for structural construction faults that occur during a period of twenty years after the body corporate is established. If there are no construction faults, then two-thirds of the fund can be refunded. The quality of the ST units and all buildings should be of the highest standard and be low maintenance with appropriate and stable foundations, plastered, damp-proofed brick walls and tiled roofs (no flats roofs), solid fixtures and locally-manufactured bath and kitchen fittings and appliances so that replacements are easily affordable and available. This will create a healthy and sustainable housing option for the middle class. This is a matter that the DHS should give serious consideration. We need to build a healthy and sustainable society where the construction industry can thrive and where owners can buy ST units knowing that their investment is secure and that there are no hidden costs that escalate and make it, in the long rum, more expensive than freehold property.

Indeed, the current prevailing climate in ST schemes demonstrates that government should investigate ways to change the form of ownership in these schemes to de-register the sectional titles and change, where possible, into freehold ownership with minimal common property, if any. Government should also ensure that ST scheme development should be restricted only for exceptionally-wealthy owners who have surplus cash to invest in the buy-to-let schemes and who are willing to pay high levies for luxurious improvements. Lower-and middle-income bracket ST housing schemes should be discouraged as it is virtually impossible to manage them.

I also recommend that management of existing ST schemes should be done by trust companies that have legal, accounting and administration experience. They could, perhaps, deal with all the administration and call a meeting of all ST unit owners every month. In this way, a professional and impartial administrator/managing agent works for all the owners instead of a Body Corporate-elected Board of Trustees who are inexperienced, self-serving (with exceptions) and act contrary to the spirit of the legislation and rules for sectional titles schemes.
Part I Body Corporate
Section 2 (6):  I propose an additional item after subsection (b): "any damage caused by sources emanating from the exterior to the interior of the units." (For example, water seepage damage to interior walls caused by damp exterior walls or a cracked, leaking roof i.e. the exterior of the unit, the common property. The Trustees should be held personally responsible where they have neglected to maintain the exterior either in general or where they have been selected in the maintenance of common property in favour of specific units including their own).
Section 3 (1):  I propose the addition or revision of the following sections:

Section 3 (1) (a):  “to establish for administration expenses a fund sufficient in the opinion of the Body Corporate, as represented by all the owners at the AGM or a Special General Meeting, for the repair, upkeep, management and administration of the common property” …..”for the payment of rates and taxes excluding those made directly to the local authority by the owner of a Sectional Title unit”……

Section 3 (1) (b):  “to require the owners …claims against the Body Corporate, subject to the claims being legitimate and necessary emergency ad hoc expenses, agreed to by all owners in writing prior to the incurring of the expenses resulting in the claim”.

Section 3 (1) (c): “to determine, by the unanimous resolution of all the owners at the AGM or, in exceptional circumstances, at a special general meeting”….

Section 3 (1) (e):  “to open and operate a trust account”….

Section 3 (1) (f): “to insure….against fire, burglary, …”

Section 3 (1) (g): “to insure…by unanimous” resolution determine;

Section 3 (1) (j):  “properly…repair and giving priority to all buildings before allocating funds for luxurious and other improvements, such as lawns, gardens and recreational facilities”
Section 3 (1): insert a sub-section after (j) and before (k) as follows: to comply with any laws relating to environmental protection and to comply with and adhere to any lifestyle concept of the Sectional Titles Scheme as designed by the developer including, wilderness/greenbelt areas, horse trails and golf courses.
Section 3 (1) (l): “to comply…with any reasonable request for the names of the persons who are the Trustees of the Body Corporate or who are members of the Body Corporate and furnish the address for all parties as that of the Managing Agent of the Body Corporate; Provided that the members of the Body Corporate authorize in writing the release of their personal addresses”.

Note: this is for reasons of privacy and security.

Section 3 (1) (o): “to keep …with the common property”; (delete “and sections” as I have already proposed the revision of the definition of “common property” to exclude the exterior of sections).
Section 3 (1) (r): “in general, (delete the words “to control), manage and administer the common property for the “equal” benefit of all owners.”

Section 3 (2): “any contributions… on the passing of a resolution to that effect by (delete the words “the trustees of”) the Body Corporate…

Section 4: “The body corporate may exercise, subject to the approval of all owners at the AGM or a special general meeting, the powers…

Section 4:  insert before subsection (a) the following subsection: (as subsection (a)) “to give priority allocation of the levy contribution to maintain the buildings of all sections in a fair manner so that all the units are maintained equally”; 
Section 4 (a):  “to appoint …fit, subject to funds available and the consent of all owners at the AGM or at a special general meeting or in writing.”
Section 4 (b): “when essential…let units, subject to the written approval of all owners.”  I propose this amendment as this power can be abused. 

Section 4 (c): “ subject to funds available and the written consent of all owners, to purchase…common property;”  (This is very broad and can be too expensive with Trustees incurring reckless expenditure for luxurious and non-essential improvements for the enjoyment of a minority of owners/residents)

Section 4 (d): “where practicable, and subject to funds available and with the written consent of all owners”
Section 4 (e): “to borrow moneys…powers, subject to the approval of all owners at the AGM or at a special general meeting or in writing”
Section 4 (f): “to secure…vested in it subject to the approval of all owners at the AGM or at a special general meeting or in writing”;
Section4 (j): “to do all things …of the rules and for (delete the words “the control”) for the management…

Section 5: heading revision as follows: “Functions and Powers of Trustees”. (The heading is misleading as it gives the impression that Trustees automatically perform functions and powers of the body corporate when, in fact, they are subject to the STA and the rules and any restrictions and directions). 

Section 5 (2): “For the purposes…1997), all the owners shall be deemed to be the owner of the land; provided that all the owners may designate either the trustees or specific owners to represent them.”
Section 6 (1): “Each trustee…corporate.  The King rules on corporate governance shall apply”.
Section 6 (2) (b) (ii): “shall notify every owner (delete the words “other trustee”) in writing” at the earliest opportunity. (NOTE: I have found that, in practice, this provision as set out in the STA 1986, has not been effective when Trustees collude with each other and seek election as Trustees primarily for their own vested interests and to award each other Body Corporate contracts.  Therefore, it is necessary that all owners be informed of a potential conflict of interest before they decide to make their considered opinion on the awarding of Body Corporate contracts.)

Section 6 (3): Insert a sub subsection after (i) and before (ii) as follows “any loss suffered as a result thereof by an owner of a sectional titles unit; or” 

Section 6 (3): Insert a new subsection as follows: “A trustee of a body corporate whose mala fide or grossly negligent act or omission has breached any duty arising from his/her fiduciary relationship, shall be subject to criminal prosecution and, if found guilty, subject to a period of sentence or fine”.  (NOTE: The existing legislation and this Bill [Section 6 (3)] contain loopholes that allow trustees to commit fraudulent acts and misappropriation of body corporate funds and with the knowledge that the majority of owners will be unaware of these acts and would be, in most cases, unwilling to institute legal proceedings under Section 7 against the trustees.)

PART 11: BODY CORPORATE RULES

Section 8 (1): Revise as follows: A scheme shall, as from the date of the establishment of the body corporate, be managed subject to the provisions of this act and the Sectional Titles Act 1986 as amended, by means of rules.”  (NOTE: I recommend the deletion of the words “controlled and” because the word “controlled” is a loaded term and takes on a new meaning when owners seek to become trustees in order literally to control the entire scheme and do so contrary to the spirit of the Sectional Titles legislation and rules.

Section 8 (5) (b):  NOTE: I find this subsection impractical and a very expensive way for an owner to seek clarification from a court on the legality of a rule in terms of the Constitution of the Republic of South Africa and also for litigation to apply or enforce the rules.  Accordingly, I propose that a new subsection be created under section 8 as follows: “There shall be established by the Department of Human Settlements a Compliance Inspectorate that will monitor, evaluate and enforce the rules as prescribed by this Act and by the Sectional Titles Act 1986 as amended and any other prevailing laws of the land.” (NOTE: I have written the same proposal to be added to Section 26 Part V, as an alternative. SEE BELOW.)  
Section 8 (7): “A developer…body corporate: Provided that such rules shall be retrospective and –“
(NOTE: I propose that this provision be retrospective primarily to clarify the rights of owners in respect of their own space surrounding their units and their rights to use and enjoy the common property.  In our STA scheme and in many others developed in the 1990s and earlier, townhouse developments had open plan common spaces and gardens and walking trails.  Since owners do not understand and respect the right to privacy and the designated walking paths and recreational facilities, they assume that they can intrude on one’s space and sit down on one’s patio and make loud cellphone calls and cut flowers in the garden and play loud music in front of your front door while sitting literally on your doorstep. I will comment further in Part 111 Section 17 below.

PART 111: Dealings with Common Property, Sections and Exclusive Use Rights.

Section 10: I propose that this section be revised as a few owners with proxies could use the unanimous resolution procedure set out in the rules annexed to STA 1986 or any new rules in order to sell off buildings, such as the clubhouse on the common property, to generate income so that they could spend that income on luxurious improvements for themselves and their sections.  We have had personal experience where trustees have incurred huge expenses benefiting their sections and then proposed that buildings annexed to the clubhouse be sold off to generate income as most of the levy fund had been depleted. Many owners objected and this has been put on hold.  At present, trustees have informed me that there is no money to paint my section and they have been saying the same thing for more than five years.  Yet they have been engaged in the past in extravagant landscaping, chopping down trees in the greenbelt/wilderness area and fixing their own sections.  Accordingly, I propose Section 10 be revised as follows: “The owners…Sectional Titles Act may, “by written consent of all the owners, direct the trustee to alienate, on behalf of all the owners, common property or any part thereof…and thereupon the trustees shall have the power…the purpose.”
Section 11:  I object to Section 11 (1) and (2).  This section can be abused by the state, by developers and also trustees who wish to sell off common property to raise revenue.  This is contrary to the economic property rights enshrined in the Constitution of the Republic of South Africa.  The state should not expropriate land willy-nilly in Sectional Titles Schemes that are usually in urban or coastal areas.  The common property is jointly owned by all the owners of individual sectional units.  The ownership of the common property is protected by the Constitution of the Republic of South Africa in the same way as each section is.  I do, however, concede that developers in certain coastal areas have developed ST Schemes and other types of home ownership schemes with complete disregard for environmental protection and the use of natural resources and public spaces and in some cases have closed off direct access to the beachfront and sea.  In these cases there could be an argument for the need for expropriation of such “common property” owned by a few people in a ST Scheme or other scheme and restored to the ownership of the nation, i.e. all the people of South Africa. By contrast, in a highly-urbanised environment, where ST Schemes have been built on private property, expropriation should only take place if all the owners in the scheme are willing to sell the common property.

Therefore, I propose that Section 11 (1) be revised as follows: “Whenever the whole or any part of, or any right in, the common property is expropriated under the provisions of any law, service of a notice of expropriation shall be deemed to be service only if served on the registered owner of every section of the building or buildings concerned, and each such owner shall be deemed to be his or her own representative unless a registered owner grants a special power of attorney to act on his or her behalf​​​​_--- 

(a) to object to the expropriation through a democratic consultative process; or 

(b) to negotiate….experts; and 

(c) on his/her behalf…moneys paid. 

(2)  Where the expropriation is accepted by registered owners of all sections, then all compensation moneys received, shall be paid to the owners… in writing: provided that an owner may object prior to the distribution of such moneys, to the inequitable distribution, in which event the compensation moneys shall be distributed in accordance with a division approved by an arbitrator nominated and approved of in writing by the registered owners of all the sections”.
SERVITUDES:  Section 14: I propose that the “special resolution” be changed to unanimous resolution as follows: “The owners may, by special resolution, direct the body corporate…”

Section 17 (1): Exclusive use rights:  I propose the following: “The body corporate….Sectional Titles Act.  All sections shall have clearly demarcated areas for exclusive use, including ground floor gardens (surrounding the section), balconies of upper floors, carports and parking bays. Such exclusive areas shall be recorded in the SG diagram lodged with the Registrar.  

PART 1V:  Duties of owners: 

Section 18 (1) (a): “permit any person…hours on advance notice…” 

Section 18 (1) (c):  NOTE:  if another owner or the body corporate or staff causes damage to the interior of a section then the responsibility for the repairs will be with the other owner or the body corporate.

Section 18 (1) (d):  “use and enjoy specially-designated areas (such as the clubhouse and recreational areas) within the common property in such a manner as not unreasonably to intrude on the privacy of the residents of a section nor to interfere with the use and enjoyment thereof by other owners or other persons lawfully on the premises”. (NOTE: owners should not be allowed to wander into open plan gardens and lawns in front of sections.  Even though owners of sections are joint owners of the common property, they should not be permitted to wander through every inch of the common property thereby invading the privacy of other owners as mentioned earlier.  It is therefore essential that the Department of Human Settlements establish a compliance Inspectorate to enforce the rules and compliance of the STA and the STSMA.)

Section 18 (1) (g):  NOTE: there is a grammatical error that needs to be corrected.  I cannot understand the phrase “not use nor permit such section to be used for any other purpose”.  

Section 18 (2) (a):  NOTE: there is a grammatical error that needs to be corrected.  “any owner who is of the opinion that any refusal of consent by another owner, in terms of the proviso to subsection (1) (g), is unfairly prejudicial, or inequitable to him/her, may within six weeks after the date of such refusal, make an application in terms of this subsection to the Court.)  NOTE: I recommend a specialized Sectional Titles Court within the High Court instead of the Chief Ombud and Adjudicator as provided for in the Community Schemes Ombud Service Bill B2-2010.  

Section 21: Appointment of Administrators:

21 (3):  “the Administrator ….Court may direct. The Administrator shall replace the powers and functions of the trustees,”
PART V: Section 25 (1):  I propose an addition to Section 25 (1), viz. (d) serve continuously regardless of new appointees replacing old board members so that there is continuity in the representation on the board and no vacuum resulting in unnecessary delays.
I propose that the Sectional Titles Schemes Management Board (STSMB) (is this now changed to Ombud Services Board?) be broadened to include at least four members who are owners of a sectional titles units (Part V, 25 (2)(b)(I)). In addition, the nominee of the SAPOA must be an owner of a ST unit as a freehold property owner would not understand the challenges faced by ST unit owners. Furthermore, to avoid a vacuum in the terms of office of Board members, as is currently the case, 25 (1) should be amended to include 25 (1)(d) "serve continuously to ensure that the Board shall be active in spite of changes to the Board's membership."
PROPOSED ADDITION IN PART V after Section 26 (b) as follows:


Section 26 (c): “establish a Sectional Titles Scheme Compliance Inspectorate (hereinafter referred to the Compliance Inspectorate), which shall ---- 

(i) fall under the responsibility of the Departmant of Human Settlements; and

(ii) enforce compliance of Sectional Titles Schemes Management Act, Rules and Regulations and the Sectional Titles Act 1986 as amended.
END OF SUBMISSION OF COMMENTS ON THE SECTIONAL TITLES SCHEMES MANAGEMENT BILL 2009.

COMMENT ON THE COMMUNITY SCHEME OMBUD SERVICES BILL [B21-2010]

I submit that the Community Schemes Ombud Service is, with respect, impractical and far too expensive for low and middle-income home owners who buy ST scheme homes because they cannot afford the inflated prices of individual freehold title homes.

I propose that the Community Scheme Ombud Service Bill (CSOSB) be canvassed with the broader South African community with the Portfolio Committee travelling to all provinces and assessing, at first hand, the views of home owners who are not aware of this Bill and its impact on their lives. For instance, ST owners are already burdened with new sectional titles property rates for their sections to the municipality. We pay the rates portion directly to the municipality. We are also paying the same levies as was paid to the body corporate and which included the rates for the sections to the municipality. This is unfair as we are now paying rates twice. The levies proposed by section 22 (1)(b) of the CSOSB will add a severe burden on home owners. I reiterate that many of us have bought these sectional units believing that they were more affordable. Clearly, we were misled and, given the global recession in which mortgages and property ownership played a key role, it is likely that parliament who created sectional titles in the first place, will also now, if this Bill is passed, be the cause of further financial suffering and economic hardship for hardworking, tax-paying South Africans. It might perhaps be a good reason for the concept of sectional titles ownership to be suspended until the statutory provisions are made to protect and support home owners rather than place owners in this untenable position. All we want is an affordable home in which to live. We pay rates and levies and this bill asks us to pay more. For a small minority of home owners who are multi-millionaires and who reside in Sandton, Ballito, the V&A Waterfront and Plettenberg Bay, this Bill might not be onerous for them. Parliament has to address these issues from the perspective of a developmental state that seeks to nurture and protect property ownership while, at the same time, creating low-cost home-owning opportunities and access to housing to the majority of South Africans.

This Bill was clearly drafted over a period of the housing boom and does not take into account the current global recession. In the wake of the prevailing public servants’ strike, government has been urged to tighten its belt and to freeze vacant posts and cut all unnecessary costs.  This begs the question why do we need to have an additional burden on the fiscus by the establishment of the Chief Ombud. Parliament should not create new services to add to the bureaucracy.

Purpose of Act: I propose that section 2 (c) be deleted. I submit that the dispute resolution mechanism (Chief Ombud and adjudicator) be replaced with a specialized sectional titles’ court within the High Court or perhaps the lower court such as the Small Claims Court or the Equality Court with simplified rules of the court. I have already proposed in my comments relating to the STSMB that an Inspectorate be established by the DHS to enforce specific management and conduct rules. From personal experience, I have found that arbitration is far too expensive. The High Court rules and procedure are far too complicated for the ordinary person. The new, proposed Chief Ombud and Adjudicator is equally cumbersome and expensive as parties to the dispute have to pay some fees and costs, as envisaged in section 38(2)(c) and 38(4) and section 46 (2), 48(4), 59(a) and other sections in this Bill. In addition, there are vague and ambiguous provisions that have overtones of the means test and a discriminatory form of waiver of fees (quite arbitrary, as in section 29 (1)(c)). By way of comparison, it is noteworthy that the City of Tshwane struggled to get ratepayers of ST sections to pay their rates. After several months, the council decided to offer an amnesty with a generous discount for people who had failed to pay their rates. Those of us who paid our rates to the council from the outset feel shortchanged and cheated because we have paid the full amount. Yet, those who boycotted or simply did not bother to pay, were rewarded by the City Council.  Our levies were not reduced and, in fact, were increased.  It is grossly unfair that the Government wants to burden us with further levies.  Many of us, who have bought Sectional Title homes, do not realize the complex rules and financial implication of living in such a community scheme.  I would suggest, quite frankly, that Parliament should suspend all new Sectional Titles developments and to try to convert existing Sectional Titles ownership into freehold titles. Where freehold is not possible I would suggest that the section owner be responsible for the maintenance of the interior and exterior of the unit and for exclusive areas to be clearly demarcated and registered with the Deeds Office and that such registration be made retrospective.

Note: How can there be no financial implications for this Bill and a statement that the CSOS will be “self-funding” when section 22 (1)(a) states: “money appropriated by Parliament”?
Section 22(1)(f) on the subject of donations and  contributions: this has the potential to lead to bias, undue influence and corruption. 

Section 33: What if officials are lazy, incompetent and cause economic loss to an owner and the senior hierarchy protects these officials?

Section 35: I prefer that the resolution of disputes fall within the jurisdiction of the judiciary and that the DHS liaise with the DOJ&CD to establish specialized ST Courts with very simple and easy-to-understand procedures. The complexity of litigation and privacy issues are the drawback for many home owners in approaching courts for resolution of their disputes. We need to transform the judiciary rather than create a parallel system of justice through independent tribunals. Let us support the notion of the separation of powers with the judiciary holding the responsibility of interpreting and enforcing legislation. It is also important to note that litigation before a court is free-of-charge. Litigation before a tribunal such as the Chief Ombud and Adjudicator is not free and an owner has to bear some of the expenses, which could turn out to be substantial.
Section 40 (c) require mediation of the dispute before applying to the Chief Ombud. This causes unnecessary delay in resolving the dispute. Mediation also costs money. Most importantly, if there is extreme urgency in resolving a dispute or preventing the body corporate from engaging in a specific action (section 39(6)(e)(ii)) (eg chopping down trees in a protected woodland), the Ombud process may take far too long and by then the trees would already have been cut down (as we have personally experienced). 

Time limits, as in section 41, are also impractical and unacceptable. What if an owner discovers something much later and wishes to challenge an association’s decision after the 60-day period?

Section 42 is far too complicated for the average owner and trustee.

Section 43 (3) lacks transparency.

Section 50: what if there are thousands of complaints? What is the meaning of “quickly”? The SA Human Rights Commission found that they simply did not have the capacity to deal with all rights in Chapter 2 of the Constitution and began focusing on a few of the fundamental rights.

Section 51(1)(c)(ii): This form of entry must surely be done with the consent of the person (except for reasonable emergencies) and with a reasonable period of advance notice as envisaged in ss (2) but often officials tend to disregard these provisions and abuse this power.

Section 50 (a): Tribunals are also bound by section 39 of the Constitution where any Bill of Right such as privacy may be infringed.

Section 52 discriminates against owners with this arbitrary means test. On the one hand, owners are asked to pay levies to the Ombud fund and then told only a few can benefit from it services with discounts or waiver of fees.

Section 53 and 53 and others will deter home owners from lodging an application/complaint with the Chief Ombud.

Note: I would like to comment further but time is of the essence. Thank you for your kind consideration of my submission.
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