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RESPONSE BY THE DPEARTMENT TO SUBMISSIONS MADE ON THE 
SOUTH AFRICAN CITIZENSHIP AMENDMENT BILL, 2010 [B17-2010]

	Clause in Bill
	Section in Act
	Stakeholder
	Comment and suggested amendment by Stakeholder
	Response
	Final suggested amendment by Department

	Clause 1
	Section 1(1)
	Lawyers for Human Rights (LHR)
	Comment:

· Request for further development of provisions for the naturalisation of particular categories of stateless children, especially a provision for the naturalisation of a stateless orphan or abandoned child. Under the Section 1(1) of the Children’s Act of 2005 (and as Amended 2007), a child is an orphan if he or she is a “child who has no surviving parent caring for him or her.” A child is abandoned if he or she “(a) has obviously been deserted by the parent, guardian or care-giver; or (b) has, for no apparent reason, had no contact with the parent, guardian, or care-giver for a period of at least three months.” 

[“Orphaned” and “abandoned” shall have the meaning given in the Children’s Act of 2005, as Amended in 2007. 

“Unaccompanied child” is defined as a child under the age of 18 years who is in South Africa without being in the care of a parent or guardian.]
	· As acknowledged by LHR that clause 2 (amending section 2), the Bill seeks to grant citizenship to those children who are born in the Republic and cannot claim citizenship or nationality of any other country. The Department contends that granting citizenship to any person born in the Republic will have undesirable consequences. 
· The definition as contained in the Children’s Act, 2005 in relation to an “abandoned child” will be difficult to implement in relation to the granting of citizenship, as the question is “where will the child have been abandoned”? Clearly, this will result in a floodgate of cases where children are left on their own, so that they may be granted citizenship, then later on their parents will obviously come to claim particular permits under the Immigration Act for being relatives of citizens (i.e. said child)

	None 

	
	
	
	
	
	

	Clause 2 
	Section 2
	1. LHR
	· Though the Bill appears to make provision for otherwise-stateless children born within South Africa’s borders (see the substituted Section 2(3) under “Citizenship by Birth,”, LHR is concerned that no similar provision exists for the naturalisation of a stateless child who is born outside of South Africa and who subsequently find themselves in the country. Stateless unaccompanied, orphaned or abandoned children are doubly vulnerable individuals, as they have neither the protections of a home state nor the care of a responsible adult. The Bill currently does not provide protection for these categories of persons. The resulting situation is that there is no legal framework to regulate the manner in which the state is supposed to treat and regularise the immigration status of these persons.

Proposed amendment:

“A child born outside of the Republic to parents who are not South African citizens or who have not been admitted into the Republic for permanent residence is eligible to apply for South African citizenship: 
-if he or she became orphaned or abandoned within the Republic, provided he or she does not have the citizenship or the right to claim the citizenship of another state; 
-if the child is unaccompanied and does not have the protection or the right to claim the protection of another state; 
The child will be entitled to remain legally in the country even after the age of majority if an application for citizenship has been lodged until the application for citizenship has been finalised.”.


	· The Refugees Act, 1998 makes provisions the dealing with unaccompanied minors who are found in circumstances that indicate that they are in need of asylum. Furthermore, section 31(2) of the Immigration Act, 2002 empowers the Minister to “grant a foreigner or a category of foreigners the rights of permanent residence for a specified or unspecified period when special circumstances exist which would justify such a decision.
	

	
	
	
	
	
	

	Clause 2 
	Section 2
	2. PASSOP
	· Currently, South African law dictates citizenship exclusively through the citizenship jus sanguinis – and not by the location of one’s birth – jus soli – when determining the nationality of someone born inside the RSA. These two concepts are not mutually exclusive. Jus soli should be incorporated into South Africa law as a guiding legal principle alongside  jus sanguinisI, granting citizenship to anyone born in the RSA, regardless of the citizenship of either or both of his or her parents. By implementing laws the use of both jus soli and jus sanguinis, South Africa will also address the issue of stateless children, which can happen if they are born in a country that follows jus sanguinis and whose parents from citizens of a country that follows jus soli. 

	· The response about suffices for this comment. The Department contends that granting citizenship to any person born in the Republic will have undesirable consequences.
	

	
	
	3. Citizenship Rights Africa Initiative (CRAI)
	· In line with South Africa’s constitution and international obligations, both the existing law and the proposed amendment (subsection 2(3)) provide that a child born in the country who has no right to another nationality shall be a South African citizen by birth. However, we are concerned that South Africa’s Citizenship Act (as it currently exists or as amended) does not provide for citizenship to be granted to foundlings: children found on the territory of unknown parents or the nationality of whose parents is not known. Under Article 2 of the 1961 UN Convention on the Reduction of Statelessness (to which South Africa is not a party, but which provides authoritative guidance on minimum standards) ‘A foundling found in the territory of a Contracting State shall, in the absence of proof to the contrary, be considered to have been born within that territory of parents possessing the nationality of that State.’ Provisions to this effect are common globally – in Africa, at least 39 countries have incorporated the principle into their law (even though only nine are parties to the 1961 Convention). We recommend that South Africa should amend its law to include a provision that a person found in the country as a child whose parents are not known should be a citizen by birth.

	· The Department’s response above still covers this comment.
	None

	Clause 2 
	Section 2
	4. CRAI
	· The new subsection (1)(b), however, already requires that one parent be a South African citizen for a person to have the right to South African citizenship by birth, and relates to persons born in or outside the country, so subsection 2(2) now seems to have no meaning. We recommend that subsection 2(2) be redrafted to make it explicit that what is meant is that a child born presumably in South Africa) of at least one parent who is a permanent resident of South Africa is a citizen by birth. When combined with the new section 2(1)(b) this would be a simple restatement of the existing situation, but in language that is easy to understand.
	· The Department has noted the concern raised and has already identified that the provisions of section 2(2) (contained in clause 2 of the Bill) seems to create confusion. 
	· The deletion of section 2(2) as contained in clause 2 of the Bill.

	Clause 2 
	Section 2
	5. CRAI
	· The new subsection 2(4) provides for another category of citizen by birth, stating that a person born in South Africa of parents admitted to the Republic (by implication, both parents must be legally admitted, but not necessarily permanent residents) qualifies for citizenship by birth if he or she continues living there until majority. An addition to the categories of citizenship by naturalisation provides for children born in South Africa of parents who are not legally admitted to naturalise as citizens if they are still resident there at majority (on which see below). These provisions are in principle welcome.
	· The comment is noted (as it is welcoming the amendment).
	None

	
	
	
	· 
	· 
	

	Clauses 2 and 4
	Section 2 and 4
	1. CRAI
	· Sections 2(3) and (4) and section 4(3) of the Citizenship Act as amended, applying to children born in South Africa who would not otherwise have a nationality and to children born in South Africa who are still resident there at majority, provide that they qualify for citizenship only if their birth is registered in accordance with the Births and Deaths Registration Act, 1992. While at first sight this seems a reasonable requirement, CRAI is concerned that it may in practice exclude many children who should be eligible for citizenship by birth in South Africa.
	· In terms of the Births and Deaths Registration Act, 1992, all births (regardless of status of citizenship of the child) must be registered within 30 days, and the Department has launched Campaigns to ensure that all persons adhere to the said requirement. Therefore, the Department cannot allow a situation where certain births (i.e. of children born of foreigners) are not registered within 30 days. In terms of the said Act, those children born of foreigners are issued with appropriate unabridged births certificates to enable the parents to register births in their countries of origin whenever they return to their countries, and for example, in cases of persons who are refugees, such certificates will have to be submitted to the nearest Refugee Reception Centres for recording so that the child is granted derivative status. For asylum seekers, the same is necessary, as the application will have to be supplemented (i.e. mention child as dependant). 
	

	Clauses 2 and 4


	Sections 2 and 4
	LSSA
	· The LSSA in particular supports the proposals, as provided for in Clauses 2 and 4 of the Bill, to extend citizenship, whether by birth or naturalisation, to young adults who have lived their entire lives in South Africa in consequence of their parents moving to the Republic, for whatever reason.
· The LSSA proposes, however, that the qualifying age threshold be reduced to seventeen ‘17 years’ as having citizenship would greatly assist the affected minor to register for and write his/her matriculation examinations. In terms of the Bill’s current provisions, minors could find themselves excluded from the matriculation examinations only to find that their problems are resolved on turning 18, when they qualify for citizenship in terms of the current proposals. 


	· The intention of the clause is that children who are born in the Republic and live in the Republic until reaching the age of 18years must decide on their own and if the age threshold is lowered to 17 years, their parents will still have to decide for them as to whether or not they take up citizenship of the Republic.

· A child who had not reached the majority age of eighteen, and who was of foreign origin, would be assisted by the DHA, in conjunction with the Department of Education, through provisions in the Immigration Act. Permanent residents are eligible to receive identity documents, which had a valid South African Identity number which are “18” numbers, specifying that they were not citizens.  Once a child turned sixteen, he or she could apply for an identity document, so there should not be any hindrances for those under eighteen who did have proper documentation. 

· Recent birth certificates are issued with identity numbers that will be reflected on the Identity documents once the child had reached sixteen years of age. The number will not change. 
	None

	Clauses 2(4)(a) and 4(3)(a)
	Sections 2 and 4
	
	· The LSSA also points out that Clause 2(4)(a) and Clause 4(3)(a) of the Bill use different formulae or wording to say the same thing to compute when the right to citizenship arises. The LSSA proposes that the same term be used and that the formulation in Clause 4(3)(a) recommends itself as being more precise. 
	· The proposal is welcome.
	The wording contained in clause 4(3)(a) will be used in clause 2(4)(a)

	Clause 3 
	Section 3
	1. CRAI
	· The proposed new Section 3 of the Citizenship Act provides that an adopted person should be a ‘citizen by descent’ rather than a citizen by birth. The other categories of citizens by descent (people born outside the country) have been removed and incorporated within provisions on citizenship by birth, so that the only category left is adopted children. There appears to be no difference between the rights and responsibilities of citizens by birth and citizens by descent, so the separate category adds unnecessary confusion; while the whole point of the legal act of adoption is to put the child in the same position as a natural child of the adopting parent(s). There is thus no reason why adopted children should not be citizens by birth – and, indeed, calling an adopted child a citizen by descent seems very counter-intuitive.
	· The intention is to create the category of acquisition of citizenship by descent, only for those children adopted by South African citizens from outside the Republic, who are born of persons who are not South Africans.
	None 

	
	
	
	· 
	· 
	

	Clause 4 
	Section 4
	1. LHR
	· The legislation is unreasonably burdensome to stateless children where it proposes new rules for naturalisation. Specifically, Section 4(3)(a) requires inter alia that a stateless child have been present in South Africa from birth in order to become a naturalised citizen. For many young children who move across borders this is simply impossible. Thus, a child who is born stateless in another nation that does not recognize the child and travels to South Africa unaccompanied or with foreign parents who subsequently either perish in South Africa or abandon the child here has no provision in any legislation for naturalisation. The child is thus condemned to remain stateless, through no fault of her own. South Africa should instead offer a route to naturalisation for such a child, thus acting in accordance with the spirit of international and national law in preventing statelessness, providing nationality for a child, and acting in a child’s best interests.
	· Children who are born in the Republic only need to have been born in the republic and their births registered in terms of the Births and Deaths Registration Act, 1992 to qualify for citizenship. There will be no burdensome process, envisaged. Upon application, the same will be considered and assessed, followed by confirmation of citizenship, if found to be qualifying. 
	None 

	Clause 4 
	Section 4
	2. CRAI
	· The proposed new Section 4 of the Citizenship Act adds a category of citizenship by naturalisation that is complementary to the additional category of citizenship by birth for children born in the country and still resident at majority. The new section 4(3) provides for children born in the country of parents who are neither citizens nor admitted for permanent residence to apply to be citizens by naturalisation, provided their birth has been registered. The reference to admission for permanent residence is confusing: presumably this section is intended to apply children of parents who were not admitted legally at all? As stated above, we recommend that such children should qualify for late recognition of citizenship by birth, as do the children of legally admitted parents; a person who has only ever lived in South Africa and has therefore much weaker connections with any other country should not have to fulfil the additional requirements for naturalisation of showing that they are of good character, etc. When combined with the new requirement that a person seeking to naturalise must renounce another nationality if their other actual or potential nationality is of a country which does not allow dual nationality (see below), these additional conditions could be highly problematic.

· We recommend that 4(3) be redrafted simply to provide for a child born in the country who is still resident there at majority to qualify for citizenship by birth and have the right to apply for recognition of that status at majority.
	· The intention is to create an additional category  of naturalisation, and the provisions of section 4(3) should be read independently of section 4(1) and (2), as children falling within category of the provision will not have to comply with the provisions of section 5(c) of the Act (as amended). 

· The Department’s view is that there is no need to redraft, as the intention is to deal separately with children born of parents who have not been admitted to the Republic at the time of their birth, and not to grant citizenship by birth, but through naturalisation. 
	None 

	Clause 5(b) 


	Section 5(1)(c)
	1. LSSA
	· The word appears in Clause 5(b). There is currently no statutory or regulatory definition. However, Department policy/practice has developed a definition which interprets the word literally – and as meaning something quite different from ‘ordinary’ residence. The effect of that definition serves to prevent permanent residents from seeking naturalisation where they have been absent from the country for periods of just a matter of months where their employers may have sent them overseas or they have been forced by, for example, financial circumstances, in order to support their families, to seek temporary employment overseas or pensioners who visit their children overseas during South Africa’s winter months. 

· Accordingly, the LSSA proposes that the term ‘continuous’ be deleted where it appears in Section 5(1)(c); alternatively, the situation must be clarified by providing a definition of the term ‘continuous’ so as not to prejudice persons who are, for example, absent from the country on assignment or for other reasons. 
	· The intention is not to disqualify persons who may travel out of the Republic for short visits to other countries, and in line with that, the Department will clarify the meaning of  “ordinary” and “continuous” in the Regulations (to be discussed with the State Law Advisers). There is clearly no intention to unreasonably restrict movements of persons. 

· Where a naturalised citizen left the country for a prolonged period of time, owing to work constraints or other pressing needs, those needs would be taken into consideration. The provision in the Bill stating that naturalised citizens could lose their status if they were not in the country for a continuous period would not apply if there were extenuating circumstances. The definition of a ‘continuous period’ would be clarified in the regulations of the Bill.

· The proposal to count the time spent whilst awaiting adjudication of the application for asylum seems to be based on the time that the Department takes to finalise cases however had the said process being efficient, the said proposal would, as it would seem, not be made. Therefore, the view is held that as the Department is tirelessly working towards dealing with bottlenecks that result in the delays in finalisation of applications, there is no need to amend the Bill to incorporate such proposal.
	

	Clause 5(b) 


	Section 5(1)(c)
	2. CRAI
	· The proposed amendments to the Citizenship Act have changed the wording on the time qualification for obtaining citizenship by naturalisation, and the amended section 5 now requires that a person must be admitted as a permanent resident and ordinarily resident in South Africa for a ‘continuous period’ of not less than five years immediately preceding the application. In addition, the person must already be a permanent resident. (Previously, it stated that the person had to be resident for a ‘continuous period’ of one year plus an additional four years of ‘residence’.) However, this requirement for five years’ continuous residence should be clarified: it cannot surely mean that a person cannot travel out of the country at all during the period? The requirement that a person be admitted as a permanent resident and ‘ordinarily resident’ for five years should be sufficient. Ordinary residence should be defined.

· The Department … is currently unable to process asylum applications in the 180 days outlined in the Refugees Act, leaving many applicants in limbo… By counting the years of living in the RSA while under consideration for and after receiving refugee status towards fulfilling 


	· 
	None 

	Clause 5(b) 


	Section 5(1)(c)
	2. PAASOP
	· Right now, those seeking citizenship through naturalisation are required to live in the RSA as a permanent resident for one year prior to application and a total of four in the previous eight years, totalling a total of five years during the nine years prior to being eligible for citizenship. The proposed amendment act seeks to change this to require five continuous years of permanent residence prior to applying. This requirement mirrors what is required of refugees who wish to apply for permanent residence, as detailed in the Refugees Amendment Act 2008. This means a refugee must live in the RSA for a minimum of ten years, most likely to be accrued consecutively, before being eligible for naturalisation. The proposed legislation should consider the time a person spends as an asylum seeker and a refugee as equivalent to that of a permanent resident, thus matching the number of years required for naturalisation eligibility to that which is required of permanent residents. 

· 
	· 
	

	Clause 5(d) 


	Section 5(1)(h)
	1. CRAI
	· The proposed addition of a new requirement to the section dealing with citizenship by naturalisation that a person applying must satisfy the minister that they are either a citizen of a country that allows dual nationality, or that, if their presumed other nationality is with a country that does not allow dual nationality, they have renounced that nationality (section (5)(1)(h)), is problematic at several levels. Perhaps most importantly, this provision may adversely affect asylum seekers and refugees or their children, or persons who, while they have not sought or acquired refugee status in South Africa, cannot be reasonably expected to acquire proof that they have renounced their previous nationality – either because the administrative authorities in their country are non-functional or inaccessible from South Africa, or because they are persona non-grata in their country of origin. 

For example, children of Somali nationals who have fled to South Africa and were born in South Africa may wish to apply for naturalisation as South Africans (under the proposed new section 4(3), if unamended) if they are still resident in South Africa at majority. It is not reasonable to require them to provide proof that they have renounced Somali citizenship – which they are likely never to have had formal recognition of, even if they were entitled to it in theory. Even an adult migrant from Somalia – or from many of the other countries in Africa who both have dysfunctional administrative structures and do not allow dual nationality – legally admitted to South Africa for the requisite period may well have serious difficulties in providing proof that they have renounced nationality in accordance with the required procedures under that other country’s laws. For refugees it may be particularly problematic since some countries require the permission of the authorities if a person is to renounce citizenship. Alternatively, if a person has renounced another nationality as part of the process of applying for naturalisation and the application is then denied, they are highly

likely to become stateless. We recommend that this proposed addition to the act be deleted.
	· The Department foresees no complications with the implementation of this requirement, as envisaged by the comment. In cases of persons who apply for naturalisation, the view is held that a person who applies to be naturalised as a citizen has clearly reconciled himself or herself with the consequences of their choice for naturalisation. However, with regard to refugees there will be no need for proof of renunciation of their citizenship of their countries of origin, as clearly the Department cannot expect that however, in general, the principle will be that there will not be dual citizenship allowed, if the country of origin does not allow such dual citizenship. 
	None 

	Clause 5(f)
	Section 5(5)
	1. PASSOP
	· The current text of citizenship through marriage states a permanent resident is eligible for naturalisation if he or she is married to a South African citizen … “for a period of not less than two years immediately proceeding the date of his or her application and after the date of his or her marriage to such citizen….” The proposed amendment replaces this text with that which says a permanent resident is eligible if he or she is “… (b) ordinarily resident in the republic for a prescribed period; and (c) married to such citizen during the period contemplated in paragraph (b) …” The vague language related to how long – “prescribed period” – someone must reside in the RSA and be married to a South African citizen leaves room for discretionary application of the law and is therefore unacceptable. A defined amount of time should be in the proposed amendment. 

· Citizenship should be granted to the spouse of a South African citizen if (a) the applicant is either a permanent resident or refugee, (b) has been married for at least one year prior to applying, and (c0 if he or she has lived in the RSA continuously for at least one year prior to applying. Citizenship should be retained even if the marriage is dissolved by choice after two years if the applicant submits an application to be naturalised prior to ending the marriage. If the spouse of a South African is made a widow or widower, citizenship should still be retained even if the death occurred before two years of marriage was attained if the spouse remains a continuous resident in South Africa for two years after the marriage was initiated. 

· Refugees should be included in the same category as permanent residents. Therefore, a refugee who marries a South African citizen should be eligible to apply for citizenship after at least one year of entering into the aforementioned marriage and living in the RSA for at least one continuous year. 


	· The amendment seeks to provide for the period (of two years) mentioned in the principal Act to be “prescribed” in the Regulations  in order to cater for circumstances where there may be compelling reasons for amendment thereof to be made without having to amend the Act, which is a lengthy process. 

· If the proposal to relax the required period is to welcome, it should be noted that such amendment may result in a floodgate of what the Portfolio Committee is concerned about i.e. “bogus marriages” which will only be aimed at attaining citizenship. There are already cases where persons will divorce immediately after attaining naturalisation and following investigations, one realises that divorce proceedings were started after application for naturalisation was made, pointing to possible case of marriage intended to attain citizenship only.
	

	
	
	LSSA
	· The term ‘marriage’ is used in Section 5 of the principal Act where it provides that a foreigner, who is married to a South African, qualifies for naturalisation if he/she has been married and resident in SA for two (2) years. The prescribed period as set out in section 5(5)(a) of the principal Act as two years, is conspicuously absent from the Amendment Bill which refers only to ‘a prescribed period’. The motivation behind this is not clear and the LSSA therefore suggests that the status quo be maintained, namely that the two- year period remain intact. 

· The Bill provides for Section 5 to be suitably amended with the result that the term ‘marriage’ will be deleted and replaced with the term ‘spouse’ which is supported. 

· Section 5 also protects widows and widowers. The LSSA proposes that the term ‘spouse’ should include a clause making provision for relationships terminated by death

	· 
	

	Clause 5(f) 
	Section 5(1)(c)
	3. LSSA
	· The term ‘married’ should be deleted and substituted with the words ‘in a spousal relationship with’ as per the motivation above on the definition of ‘spouse’. This phrase – and the relationship – is recognised by the Immigration Act, 13 of 2002. 
	· The Department has used the broad definition of “marriage” to accommodate all forms of marriage recognised under current South African law, whether these were same-sex or heterosexual unions.


	The Department would make the language as simple as possible, without altering the legal meaning

	Clause 6


	Section 6(1)
	1. CRAI
	· Parliament should delete the proposed addition of a new ground in the section on loss of citizenship. The addition (section 6(1)(c)) would provide for automatic loss of citizenship if a person ‘engages in a war under the flag of a country that the Government of the Republic does not support.’ The only safeguard against injustice – which is not offered to a citizen by naturalisation – is that a person affected by the provision (i.e., after they have already lost their citizenship) may apply to the minister who may ‘if he or she deems it fit’ order the retention of citizenship. There is no definition of what ‘engages in a war’, ‘under the flag of’, or ‘does not support’ mean; no provision for the person affected to be able to make representations and be heard before citizenship is taken away; no requirement that the war affect South Africa’s vital interests, the phrase used in the 1961 Convention (there is already a provision on loss of citizenship in case of a person serving in the armed forces of another country of which they are a citizen in a war against South Africa); and no requirement that the person have another citizenship before they lose their South African one. These changes are in violation of international human rights principles on due process and the right to a nationality, and also appear to be in violation of Article 20 of the Constitution, which provides simply that ‘No citizen may be deprived of citizenship.’ The fact that it is described as ‘loss’ not deprivation’ of citizenship is a merely semantic distinction. Moreover, the existing provisions of section 6 related to acquisition of dual nationality without permission and serving in the armed forces of another country against South Africa could already be argued to be in violation of this constitutional requirement.
	· Section 3(3) of the Constitution of the Republic of South Africa provides that national legislation must provide for the acquisition, loss and restoration of citizenship, and read together with section 36 of the Constitution, it is our contention that the provision contained in clause 6 will pass the constitutional muster. The office of the Chief State Law Adviser has also considered the clause and has certified the Bill as constitutional. 

· However, further discussions will be held with the Office of the Chief State Law Adviser to consider the provisions of the clause.
	· The Department recommends that the provisions of clause 6(a) adding paragraph (c) to section 6(1) be amended by the insertion of “,” (i.e. comma) after the word “war” (in line 42, page 6) and also insert “,” (i.e. comma) after the word “country” in order to bring clarity to the provision. 

	Clause 6(a)
	Section 6
	2. LSSA
	· Clause 6(a) of the Bill proposes that a South African citizen shall cease to be a South African citizen if “.......he or she engages in a war under the flag of a country that the Government of the Republic does not support.” (Our underlining). 

· This represents a radical departure from the section as it is worded in the principal Act where Section 6(1)(b) already provides for the automatic deprivation or lapsing of citizenship where, in certain circumstances, a citizen engages in a war against the Republic. 

· The LSSA proposes that the clause must make it clear that the term ‘does not support’ is intended to qualify the ‘war’ or the ‘country’ such as to trigger the loss of citizenship. 

· The LSSA is further concerned that the clause contemplates that a resolution of the Cabinet would be sufficient to constitute the Government of the Republic’s support - or lack of it. Given the most extreme consequences intended by this clause and without provision for there to be warnings and clear notice given to the persons concerned, the lapsing of citizenship could well be a disproportionate and unlawful censure. 

· The LSSA is also concerned that, as is the case with the remainder of Section 6 of the principal Act, the clause provides for an automatic lapsing of citizenship. Accordingly, the citizen might well be deprived of his or her right of access to court [Section 34 of the Bill of Rights] on the loss of his/her citizenship as no decision has actually been taken by a functionary in respect of the loss of his/her citizenship. 

· The LSSA submits that whereas section 6(1)(b) of the principal Act requires that the ex-citizen-to-be must also have the citizenship of the affected country, Clause 6(a) does not provide for that safety net. 

· The LSSA would point out that this provision will also engage and trigger a host of equally complex citizenship laws in other countries particularly where the citizenship and passport rights of another country are linked to lawful conscription duties involving the conscripted citizen in conflicts of which the Cabinet of South Africa might disapprove. 

· In terms of section 233 of the Constitution, in assessing whether such a measure is constitutional, regard would have to be had to Article 8.1 of the 1975 Convention on the Reduction of Statelessness, which expressly prohibits such a measure. 

· In addition, the LSSA points out, with respect, that section 20 of the Bill of Rights provides that ‘no citizen may be deprived of his or her citizenship’. As is self-evident, the laws of the Republic must be compliant with the Constitution and cannot provide for the arbitrary deprivation of citizenship. 

· The LSSA does not consider that Clause 6(b) can save the constitutionality of Clause 6(a) for the following reasons, in addition to the reasons given above: 

· The wording of Clause 6(b) and particularly the phrase ‘may apply ... prior to his or her loss’ runs counter to the language of Clause 6(a) which provides for an automatic deprivation of citizenship – there is no prior hearing or decision, of a functionary, in terms of Clause 6(a). 

· The Minister’s discretion will still involve a weighing-up by the Minister of the citizen’s reasons for wanting to retain his/her citizenship as against a decision of the Cabinet, which decision could be motivated by reasons ranging from political factors to issues of trade and finance, and must as such constitute an assault on various fundamental rights of the citizen such as his/her right to privacy, dignity, political opinion and religious freedom, to name but a few. 

· In all the circumstances, the LSSA would recommend strongly that the status quo in respect of s 6(1) of the principal Act be retained in its current form. 
· The recent attempts to introduce legislation to deal with mercenaries did not see the light of day, principally because of this reasoning. 


	See comment above.
	

	Clause 6
	Section 6(1)(a)
	3. LSSA
	· The phrase ‘voluntary and formal act’ – contained in section 6(1)(a) of the South African Citizenship Act, 88 of 1995 – is not, nor has it been, defined in this Bill or in any previous Citizenship Acts. 

· The interpretation as to what therefore constitutes a ‘formal and voluntary act’ vis-ả-vis the acquisition of the citizenship status of another country is, therefore, left in the hands of Home Affairs officials, precisely because of this absence of a definition. There is also often no consistency in the way that this term is applied to actual or potential loss of citizenship issues, again due to the fact that there is no definition of this term. 

· The LSSA submits that if a definition of the term ‘formal and voluntary act’ is provided in the Bill, this would clear up much confusion as to when South African citizenship is lost as a result of the acquisition of foreign citizenship. The suggestion by the LSSA is that this term could be defined as follows: 

‘any act which requires an applicant to complete a formal application for naturalisation of a foreign country where foreign citizenship is not automatically conferred on the individual’. 

	The phrase “voluntary and formal act” are clear in our view, and meaning that one person decides on his or her own and by making an application (in either manner required by another country) for taking up the citizenship of another country. The phrase should take up ordinary meaning. 
	None 

	
	
	
	· Section 6(1)(a) refers to ‘marriage’ as an exclusion to the loss of South African citizenship through the acquisition of dual nationality. This section currently states as follows: ‘a South African citizen shall cease to be a South African citizen if- (a) he or she, whilst not being a minor, by some voluntary and formal act other than marriage, acquires the citizenship or nationality of a country other than the Republic’. (Our underlining) 

· Where the citizenship of another country is acquired as a result of marriage to a foreigner, the South African citizen should not lose his/her South African citizenship. However, such acquisition of another citizenship through marriage is generally acquired through a naturalisation process which is deemed by the Department of Home Affairs to be a ‘voluntary and formal act’. South African citizens have lost their South African citizenship in consequence of this Departmental interpretation. (Vide paragraph 1 above) 

· The Department of Home Affairs still views this naturalisation process to be a ‘voluntary and formal act’ thus making the exclusion in the Act no longer an exclusion, and defeating the obvious intent of Parliament. This is also very confusing to the lay person as, on a plain reading of the 1995 Act it seems that they will be excluded from losing their South African citizenship as a result of acquisition of foreign citizenship through marriage. 

· The LSSA submits that either the Amendment Bill can confirm that acquisition of foreign citizenship by marriage is excluded from loss of citizenship under section 6 of the 1995 Act, no matter whether the process undertaken is a voluntary or formal act OR this exclusion should be removed altogether to avoid confusion on this issue OR FURTHER, that the term ‘formal and voluntary act’ should be suitably defined. 

	The provisions of section 6 currently excludes loss of citizenship by marriage. There is clearly no intention to create loss of citizenship by marriage. 
	None 

	Clause 7


	Section 8(3)
	1. CRAI
	· The existing Section 8 on deprivation of citizenship from naturalised citizens should also provide for an affected person to make representations and be heard before citizenship by naturalisation can be taken away. The provision that naturalised citizenship may be taken away if ‘the Minister is satisfied that it is in the public interest’ to do so is already too vague to provide protection against arbitrary executive action. In addition, the provision allowing for deprivation of naturalised citizenship if it is found to have been acquired by fraud should be applied consistent with the principle of proportionality: the deprivation should be justified based on the gravity of the facts alleged. Although section 25 of the Citizenship Act as currently in force provides that any decision of the minister may be reviewed by the High Court, the administrative procedures should already have allowed for due process to be incorporated into the processes for recognition and loss of citizenship, before a person has to go to the expensive and difficulty of a High Court application.

· Sections 6 and 8 should also provide specific protection against making a person stateless: in line with the UN Convention on the Reduction of Statelessness (to which South Africa is not yet a party), the law should provide that a person cannot lose their nationality if they would therefore become stateless.
	As a department taking administrative decisions, the Department is required to, before making any decision which may adversely affect the rights of such person, notify such person and afford him or her to make representations regarding the envisaged decision to be taken. This is already been practised by the Department in line with the provisions of PAJA.
	None 

	GENERAL COMMENTS

	None 
	None
	Commission 

on Gender Equality


	(a) Inclusion of the definition of a trafficked person into the Bill [B 17―2010]
	(a) The provisions contained in the Combating of Trafficking in Persons Bill, 2010 [B7―2010] adequately deals with the protection of victims of trafficking. 

(b) Clauses 18 and 19 of the said Bill seeks to provide for the issuance of temporary and permanent residence permits in terms of the Immigration Act, 2010 (Act No. 13 of 2002). Therefore, it is the Department’s contention that there should not be a direct acquisition or granting of citizenship under the principal Act.

(c) Acquisition of citizenship by victims of trafficking will be through current naturalisation process as contained in section 5 of the principal Act. 
	None 



	
	
	
	(b)
Allow for a provision in the Bill [B 17―2010] which will enable victims of human trafficking to receive assistance not only to be repatriated but also to be considered for citizenship on account of their status as victims of human trafficking.


	
	

	
	Section 13 
	LSSA
	· A practice of the Department of Home Affairs dictates that where a South African citizen has lost his/her South African citizenship by virtue of section 6 of the 1995 Act, he/she retains his/her right to permanent residence in South Africa in consequence of what is termed a ‘birthright’ by the Department. This is, however, not confirmed anywhere in the Citizenship Act. 

· A South African citizen who has lost his South African citizenship as a result of the acquisition of a foreign citizenship retains his right to Permanent Residence in South Africa. This right to have or retain Permanent Residence is confirmed by the Determination of Status as issued by the Department of Home Affairs on these issues. However, there is no provision in the South African Citizenship Act 88 of 1995 that makes any mention of this right to retain permanent residence in South Africa. This legal vacuum leaves many persons vulnerable – not least the children of these so-called ‘permanent residents.’ 

· It is the submission of the LSSA that the Amendment Bill should make the necessary provision for this measure and to protect those ex-citizens who have already obtained permanent residence in South Africa by this route.
· As a consequence, the South African citizen who acquires foreign citizenship and loses his South African citizenship thereby is, therefore, not a South African citizen for the period until he applies for and obtains a resumption of his South African citizenship status in terms of Section 13 of the 1995 Act. 

· Even then, once this process of resumption of citizenship is completed, such person would not have been a South African citizen for the period from when he acquires the relevant foreign citizenship up to the time when the resumption application is finalised. Once again, all too often the innocent victim of this provision will be the children who are born during this ‘window’ who will not have the benefit and dignity of being South African citizens by birth. 

· Submission: It is the submission of the LSSA that a similar provision to that contained in the 1949 Act by the Amendment in 1991 be considered for the current Act by way of this Amendment Bill. In other words the proposed provision would provide for the fact that once the resumption or exemption process has been completed, the applicant is deemed to have remained a South African citizen as from the date he acquired his foreign citizenship (and not merely as from date of resumption or exemption, as it currently is). 
· As a consequence, the South African citizen who acquires foreign citizenship and loses his South African citizenship thereby is, therefore, not a South African citizen for the period until he applies for and obtains a resumption of his South African citizenship status in terms of Section 13 of the 1995 Act. 

· Even then, once this process of resumption of citizenship is completed, such person would not have been a South African citizen for the period from when he acquires the relevant foreign citizenship up to the time when the resumption application is finalised. Once again, all too often the innocent victim of this provision will be the children who are born during this ‘window’ who will not have the benefit and dignity of being South African citizens by birth. 

· Submission: It is the submission of the LSSA that a similar provision to that contained in the 1949 Act by the Amendment in 1991 be considered for the current Act by way of this Amendment Bill. In other words the proposed provision would provide for the fact that once the resumption or exemption process has been completed, the applicant is deemed to have remained a South African citizen as from the date he acquired his foreign citizenship (and not merely as from date of resumption or exemption, as it currently is). 
	· This is the arrangement that was made under the Apartheid era, whereby persons who were citizens would retain the right of permanent residence. 
	None 

	Acquisition outside South Africa 

	
	
	· Another provision that was applicable under the 1949 Act was contained in s 15(1)(a) which is very similar to s 6(1)(a) of our current 1995 Act apart from one major difference. The issue of loss of citizenship as a result of acquisition of a foreign citizenship was applicable only where such foreign citizenship was acquired outside South Africa. Section 15(1)(a) of the 1949 Act stated as follows: ‘a South African citizen shall cease to be a South African citizen if - (a) he, whilst outside the Union, and not being a minor, by some voluntary and formal act, other than marriage, acquires the citizenship or nationality of a country other than the Union’ (Our underlining). 

· There are numerous South Africans that take up foreign passports in South Africa with no intention of ever actually leaving South Africa to reside abroad permanently whether as a result of family or ancestral linkages. This would allow numerous loyal South Africans to avoid losing their South African citizenship where they acquire a foreign citizenship while still in South Africa. It is worth pointing out that roughly about as many countries in the world permit dual nationality as prohibit it. The motivations are many and varied. The fact of the matter is that South Africa does not have any fundamental objection to persons having dual nationality. South Africans may not be deprived of their citizenship - and this may not be achieved via some back door or logic in terms whereof, as currently happens, it is the citizen who has deprived himself / herself of his/her citizenship, and not the State or the Minister. 

· Submission: In this kind of scenario the idea of an inclusion of this kind of provision should perhaps also be considered in the Amendment Bill. 
	All citizens are entitled to a passport which enables them to travel to any place in the world, and therefore when a person decides to take up the passport of another country, there is clearly an intention that cannot be ignored. Such person will have to deal with the consequence of his or her choice.
	None 


