OFFICE OF THE CHIEF STATE LAW ADVISER (INTERNATIONAL LAW DEPARTMENT OF FOREIGN AFFAIRS

FROM: ANDRE STEMMET: SENIOR STATE LAW ADVISER (IL)


AMENDMENTS TO CERTAIN CONVENTIONAL WEAPONS CONVENTION

1. Your request for a legal opinion of 17 September 2004 bears reference.

2. The Law Advisers have scrutinised the amendments to Article 1 of the "Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects" ("the Convention"), and find the amendments to be in order from an international law point of view.

3. We have also studied the draft "Protocol on Explosive Remnants of War" ("the Protocol"), and also find it in order.

4. With regard to the amendment to Article I, Article 8(1)(b) of the Convention stipulates that amendments to it "shall be adopted and shall enter into force in the same manner as the Convention". Article 4 provides for ratification, acceptance or approval, and from this it is surmised that South Africa will have to deposit an instrument of acceptance/ approval of the amendment. As regards the Protocol, Article 8(2)(b) provides that "additional protocols.. .shall be adopted in the same manner as this Convention". Article 4(4) provides for expressions of consent to be bound by Protocols.

5. The instrument of acceptance/ approval and an Expression of Consent will have to be drawn up once Parliamentary approval for the amendment and for the Protocol has been obtained, in accordance with the provisions of Section 231 (2) of the Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996). It is submitted that the Convention, and subsequently amendments thereto, fall under Section 231(2) due to the ratification / accession requirement. This approach is in line with the precedent established in 1998 with regard to the amendment of Protocol II and adoption of the new Protocol IV.

5. As the Department of Defence / SANDF will be the implementing agencies, it is submitted that the input from the Military legal Services also be sought.
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