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I was requested to advise on the Submission of Dr R Naidoo dealing with s216 of the Constitution.

Dr Naidoo proposes that the word "sustainable" be incorporated into the text of s 216 as currently there is very little emphasis on the necessity for expenditure, as long as process is followed. He is concerned that there are not sufficient checks in place to assess value for money in respect of some of the expenditure. He also proposes a thorough review of management level posts by treasury to ensure that a need exists for these high ranking posts.

The proposal in my view seeks to ensure sustainability through efficient spending and effective oversight.

In my view the Committee may consider inserting the words sustainable where appropriate
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SUBJECT: CONSTITUTIONAL REVIEW SECTION 192 AND SECTION 216
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I propose that the Parliamentary Constitutional Review Committee amend section 192 as follows:

192. Broadcasting, ICT and Related Matters

192.(1). Notwithstanding sections 16 and 22, national legislation must establish an independent authority to regulate free-to-air, mobile and satellite broadcasting and ICT in the public interest and to ensure fairness and a diversity of views and ownership and staffing of broadcasters at national and local spheres, broadly representing South African society, regardless of age, race, gender, disability, religion, ethnicity, language, belief, opinion and culture, as well as representing South African content and creative expression that is progressive and promotes social cohesion and sustainable development.

192(2). The independent authority referred to in 192( 1), must, in consultation with the public and the relevant national, provincial and local government departments, review broadcast and internet and other ICT policy on a three-year cycle in line with the development of new technology.

192(3). The independent authority must ensure a fair and equitable allocation of the frequency spectrum to prevent monopolies and to ensure diversity and regional distribution of ownership, management and staff of licensees.

192 (4) National and provincial governments must create a conducive environment and funds for the training, production and distribution of local content.

My comment on section 192.

Section 192 has not kept pace with new techology for broadcasting and ICT. The IBA (as it then was) and ICASA have not allocated frequencies from the entire spectrum assigned to the Republic by the lTU. In my view, the correct interpretation of the current section 192 should be to give access to free-to-air, mobile and satellite television and radio to as many different voices. What we have is a monopoly of public service broadcasting by the SABC, a monopoly of national private (commercial) broadcasting by etv, and satellite broadcasting (until 2010) by Multichoice. MNET is a stand-alone company with its decoder for pay tv subscription broadcasting. Mobile TV has yet to be licensed in spite of the obligations to FIFA. Mobile TV may well turn out to be a significant player in the radio and television market and a diversity of licensees must be evident in ICASA's final allocation. With new techology being developed frequently, it is essential that ICASA affords as many different people the opportunity to broadcast. To-date, we see the emergence of a few household names bidding for licences. It is surely contrary to the spirit of the constitution that etv is being granted additional licences within the multiplex digital channels. Similarly, no effort is being made to grant licences for local television operators. Thus, it would appear that private companies and NGOs are using the availability of community tv licences to obtain temporary and fixed term licences to operate as community tv broadcasters within a specified geographic area. One community tv station also broadcasts on Multichoice. This raises serious questions on monopoly and the lack of access by the broader public and, indeed, the poorest of the poor to own, manage and operate broadcasting services and to develop content for these services.

End comment on section 192

Proposal for amendment to section 216: Treasury Control

216. National legislation must establish a treasury and prescribe measures to ensure transparency, sustainability, and expenditure control

(a)) uniform, sustainable audits.

………(Add the above to the original text)

My comment on section 216:

In my view, the safeguard phrase is "sustainable". If an audit is done pro forma, as is routinely done, all a public servant needs to do is to comply with a specific regulation or rule, fill out the prescribed form and get all the necessary signatures. For instance, a payment for travel expenses might perhaps satisfy all the paperwork requirements. But, if all the senior officials who sign the form and authorise the payment, do not truly evaluate the need for the travel in the first place, then the payment would be approved and in line with treasury rules and would be cleared by auditors. If one had a serious forensic audit examining expenses in the light of sustainable development and need (eg would a teleconference suffice), "this payment may well be considered unlawful.

Similarly, it is a common practice to obtain treasury approval for funded posts but, in many instances, those who are appointed to those posts, negotiate higher salaries than that advertised for the post. This is surely a chaotic way to conduct budgetary processes. There appears to be no mechanism for the national treasury to prevent this practice. A sustainability audit would pick this up. Once identified, there must be a review of all the salary payments exceeding the advertised salary. This practice should be prohibited as financial officers siphon off monies from other needy causes such as career path development for the majority of the staff in that department and pay these excessive salaries to a select few. I also propose that there be a proper review by the treasury of funding posts at managerial-ranked level and at a professional level so that there is less of a scramble for managerial posts by professionals in search of higher salaries.

End comment on section 216.
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Proposal to amend section 92(2), as follows:

92(2). Members of the Cabinet are accountable collectively and individually to the President and to Parliament for the exercise of their powers and performance of their functions.

(3) The President is accountable to Parliament for the exercise of his powers and the performance of his functions.

My comment on section 92 (2)

Section 92(2), as currently drafted, implies that members of the Cabinet are accountable only to Parliament. Appointments to the Cabinet and within the ranks of Deputy Ministers are the sole prerogative of the President. Indeed, performance agreements are signed now between the President and his Ministers. While noting that the President is a member of the Cabinet, I am assuming that this section refers only to the Deputy President and Ministers and not to the President who is also 

End comment

Proposal to amend Chapter 9, especially sections 181, 183, 184, 185, 186, 187, 193, as follows:

181-7: I propose that these sections be amended to abolish the Commission for Gender Equality as its role is now duplicated by the Ministry for Women, Children and Persons with Disabilities. Any additional areas of responsibility can be absorbed by the Ministry. I further propose that the SA Human Rights Commission and the lesser-known Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities be merged to form a single Commission and that this Commission take on the responsibilities granted to the Pan South African Language Board (see section 6).

193 (3). (The Auditor-General…. office. Specialised knowledge of, or experience in, forensic and sustainable auditing, state finances, public administration must be given due regard to appointing the Auditor-General.

193( 4) The President……Member of -

(a) the South African Human Rights Commission, and (b) the Electoral Commission.

My Comment:

The Auditor-General plays a critically-important role in ensuring that monies are spent in a sustainable manner and that there is good governance and no corruption.

End comment

My proposal to amend Chapter 10, section 196

196. I propose that the Public Service Commission should be abolished as it lacks the capacity and the clout to perform its wide-ranging functions that have an impact on the optimal functioning of the public service and on service delivery. I propose that the research, monitoring and other functions be re-directed to another state agency, the HSRC. (Section 196 (1-4). The PSC's functions set out in subsection 4 (f)(ii) should be transferred to the CCMA. Subsections 4(1, iii, iv and 5(g) should be transferred to the Ministry of Performance. Monitoring and Evaluation in The Presidency. The rest of the subsections should be repealed.

We need to make government function in a cost-efficient manner. The PSC and the above-mentioned Chapter 9 institutions have noble aims and ideals. If government is to work smarter and to meet urgent service delivery requirements, we need to continuously review the existence and effectiveness of various statutory bodies and independent watchdogs. What works best in some mature democracies or in larger economies might not perhaps work for South Africa. The SAHRC does not deal with all human rights issues and is selective on the issues that they take on and cite lack of capacity as one of their reasons for their current narrow focus. The PSC might perhaps work effectively in countries like Canada where they have greater capacity and political clout to enforce irregularities within the public service. That system is still not perfect. While there has already been a review of Chapter 9, I submit that we can go one step further and re-direct resources from the commissions to other urgent priorities.

Ramola Naidoo (Dr) 

27 May 2010
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SUBJECT: CONSTITUTIONAL REVIEW OF SECTION 6 LANGUAGES AND SECTION 9 EQUALITY

SUBMISSION BY DR RAMOLA NAIDOO TO THE CONSTITUTIONAL REVIEW COMMITTEE, PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

I propose that section 6 be amended, as follows:

6 (1) The official working language of the Republic is English.

(2) Government at all spheres must advance the use of all the languages spoken prior to 1994 by all racial and ethnic groups in the Republic.

(3) Where practical and appropriate, national, provincial and local governments must ensure that communication relating to the access to basic services and the resolution of disputes be made in the language spoken by the people concerned in that geographical area.

(4) Where appropriate and practical, national, provincial and local governments and councils of traditional leaders must promote and respect culture and human dignity through creative endeavour and digital communication for all citizens regardless of race, language, culture, gender, age, religion, disability, ethnicity, belief and opinion.

(5) The languages spoken by all citizens of the Republic, as at 1994, are set out in Schedule 1.

Section 9: Equality

9(2) Equality…..freedoms. To promote the achievement of equality, fair and equitable legislative measures designed to protect or advance persons previously disadvantaged by unfair discrimination may be taken, especially those measures which would afford career path development and fair work and economic opportunities that promote sustainable development.

My comment on section 6 and section 9:

English has become the de facto official working language of the Republic of South Africa. It is instructive to note that English has become the preferred working language of the European Union (much to the consternation of France). Most of South African national government communication is in English, including speeches at national summits and conferences, press releases, and websites. Although Members of Parliament express themselves in different languages (with the benefit of electronic simultaneous translation), Parliament's website and major speeches are predominantly in

English with a sprinkling of a few other languages within those speeches. The use of English makes good, common sense as it is one of the main international working languages at the UN and other agencies. Apart from English, it makes good sense too if we learn Portuguese, French, and Arabic as these are the languages of the African Union. Ideally, there should be language programmes offered free-of-charge so that those who live in a specific region can learn some of the languages spoken by their neighbours, employees and colleagues and, at the same time enjoy multi-lingual television programmes and artistic performances spoken in other languages. It is critically important that we nurture and support all languages spoken in South Africa whether it be for cultural purposes or for ordinary day-to day matters.

It is pleasing to see the pilot programme initiated by the Department of Justice for a magistrate court in the Eastern Cape where isiXhosa is spoken throughout the court's proceedings and by all parties such as the magistrate, the prosecutor, accused and other litigants. In this way, resolution of disputes will be more acceptable to the parties concerned and to the local community who can understand the entire proceedings instead of the filtered and often incorrect method of court interpretation. This is a practical and appropriate way of affording fair and equitable access to justice through language. It would, of course, be impractical and inappropriate to have a magistrates' court in Mafikeng, NWP where the entire proceedings is conducted in isiXhosa.

Similarly, it would be unfair to do so in Athlone in the Cape Flats where a different dialect of Afrikaans is spoken. Indeed, Afrikaans, according to the late Achmat Davids is a slave language created in the Cape with the earliest recorded document written by a Bougies slave. The closest version of slave Afrikaans is spoken by the so-called Coloured/Malay community. A more formal version of Afrikaans, with closer grammatical association with Dutch and German, is honoured at the Taal Monument in Paarl. Afrikaans, as spoken on the Cape Flats, clearly has deep roots and was born in the Cape.

We need to be cautious in our definition of the word "indigenous". It is trite that there were inhabitants of the east coast of South Africa when the Portuguese named Natal on Christmas Day. The late Nesta Nala's exquisite pottery bears testimony to a rich Iron Age legacy that remains alive to this day. There is archaeological Iron Age evidence of inhabitants establishing a flourishing gold and iron mining centre on the confluence of the Shashi and Limpopo Rivers during the 10th century AD. There is archaeological evidence that there were inhabitants of Blombos Cave 75,000 years ago long before any European or indeed other African and Asian explorers traversed the Atlantic and Indian Oceans. There is also strong palaeontological evidence that all human beings (homo sapiens sapiens) originated in Africa, the cradle of humanity. When we speak of "indigenous" we need to put all of this information into perspective.

When Dutch East India Company Commander Jan van Riebeeck arrived at the Cape, he encountered people whom he recorded in his journal as Hottentoten and Strandlopers. Early writers who journeyed to the Cape wrote of the Goringaikona, Hessaqua and many others. There are original lithographs and paintings in Parliament's own art and book collection that depict in fine detail the original inhabitants of the Cape. In the 20th century, a German anthropologist coined the phrase, Khoisan, to describe these ancient peoples. The extraordinary rock art of the San bear testimony to the rich legacy of these ancient peoples across Southern Africa. Section 6(5)(a)(ii) is surely a marginalisation of the ancient Khoisan people and a serious indictment on the values that underpin our new democracy.

Apart from the above-mentioned groups, another small but significant group are so-called Asiatics or Asians (so-called Indians and Chinese). In Parliament is located a copy of a map showing the voyage of a Chinese ship around the eastern and southern coast of Africa. Archaeological artefacts at Mapungubwe in Limpopo show evidence of Indian, Chinese and Persian presence in that region suggesting a close interaction by these traders with the inhabitants of Mapungubwe in the 10th century AD and some may well have had temporary or permanent sojourn on the soil of what we now know as Limpopo Province. Archival records at the State Archives not far from Parliament, document the arrival of Chinese, Indian and many other slaves to Robben Island and the mainland from as early as 1657 until slavery was abolished.

Subsequently, from 1860 until the early 1900s, Indian indentured labourers were brought to Colonial Natal where they made a significant contribution to sugar cane agriculture and related industry. Prior to their arrival, British fanners had struggled to harvest successful crops of sugar cane, itself a plant originating in India. A few years after their arrival, other Indian merchants arrived to settle as traders. Another group oflndians arrived and settled in Cape Town in the early 1900s. Many spoke Maharati. Chinese were brought as railroad workers in the 19th century and formed an important part of the social fabric. All of those early Asians left a rich legacy from difficult slave-like conditions. Their descendants were subject to apartheid's discriminatory laws, fought against apartheid and finally rejoiced in the promise of freedom in 1994.

History has recorded many more people than the official languages suggest. Among the early African slaves brought to the Cape were slaves from Angola, Guinea coast (including Benin as it is now called), and Madagascar. They too brought their own languages and made a significant contribution to the Cape. Most of the first landowners in Stellenbosch in the late 17th and early 18th centuries, were freed blacks, including Anthony of Angola, Louis of Bengal and Evert of Guinea. There were pioneering freed slave women such as Angela of Bengal and Maria Everts (the slave-born daughter of Evert and Anna of Guinea).

There are other people who also have been marginalised, including the descendants and family of Queen Modjaji whose language is not recognised in our constitution.

Section 6 has made some South Africans feel excluded, in direct conflict with section 1 of the Constitution. A recent example is the FIFA 2010 match ball, Jabulani. According to FIFA's launch of the ball and press release, Jabulani represents 11 languages and the 11 communities of South Africa. International media repeated this in their reports. This begs the question: how many communities are there in South Africa? If a South African citizen's language is not official, then does this make this person not part of any of South Africa's "communities"? It is noteworthy that neither the government nor members of Parliament refuted FIFA's description of South African society. If we are truly to have a common and shared national identity and social cohesion, then we need to amend section 6.

While it is correct that English has historical colonial and imperial overtones (as is evident throughout the British Commonwealth), the English language has evolved and been integrated into local dialects of English with different accents and dictionaries across the Commonwealth and elsewhere where English is spoken. South African English has absorbed words from African and Asian languages. Today, we all use the revered word "ubuntu" as we speak English. We will not be by making it an official working language. We will simply be pragmatic and using English simply as a means of communication.

English as a language was imported into South Africa. Maize/mealies/putu/pap/samp was also imported into South Africa in the 17th century from North America. If maize, the indigenous food of Native Americans, is embraced as a truly "indigenous" African food, why not South African English?

We have extraordinary stories to tell about all South Africans in all their languages. We can marvel at the exquisite pottery of Nesta Nala and rejoice in the heritage of the ancient iron-age that she sought to keep alive and which is evident in all the iron and steel that we see around us. For it is surely the people of the Iron Age who paved the way for settled agriculture and settled communities. Ancient Iron-age settlements have been found from Limpopo to KwaZulu Natal.

All our ancestors were nomadic until the emergence of agriculture and settled habitats. As our DNA now shows, we all emerged out of Africa, the cradle of humanity. Our languages may differ from the original common sound and language of our common ancestor but we are all the same people, homo sapiens sapiens. I appeal to the Constitutional Review Committee to re-visit section 6 in the spirit of ubuntu and a shared common vision and identity.

Complex social engineering is divisive and discriminatory. Section 6 read together with the equality clause, section 9 has created a form of social engineering that has, in practice over the last 16 years, been discriminatory and divisive even to communities who were previously disadvantaged by racist legislation. In my view, affirmative action was necessary to redress the imbalances of the past for those previously disadvantaged. It has, however, been a challenge to implement as the focus has not been on career path development, as constitutionally mandated by section 195. Instead, racial quotas and a bias towards those speaking more than one official language have dominated human resource thinking, resulting in the inevitable problems relating to the lack of service delivery and a challenge to implement progressive, sustainable development. I propose, accordingly, that the Constitutional Review committee review and amend sections 6 and 9.

The Nobel Laureate and economist, Amartya Sen, observed in his book, The Idea of Justice, “A person belongs to many different groups (related to gender, class, language group, profession, nationality, community, race, religion and so on), and to see them merely as a member of just one particular group would be a major denial of the freedom of each person to decide how exactly to see himself or herself. The increasing tendency towards seeing people in terms of one dominant 'identity' ('this is your duty as an American', 'you must commit these acts as a Muslim', or 'as a Chinese you should give priority to this national engagement') is not only an imposition of an external and arbitrary priority, but also the denial of an important liberty of a person who can decide on their respective loyalties to different groups (to all of which he or she belongs)…..[I]ndividuals tend to be identified as belonging to one social category to the exclusion of all others ('nothing more is seen in them'), such as being a Muslim or a Christian or a Hindu, an Arab or a Jew, a Hutu or a Tutsi, or a member of Western civilization (whether or not it is seen as clashing inevitably with other civilizations). Individual human beings with their various plural identities, multiple affiliations and diverse associations are quintessentially social creatures with different types of societal interactions. Proposals to see a person merely as a member of one social group tend to be based on an inadequate understanding of the breadth and complexity of any society in the world." (pp. 246-7)(The Bellknap Press of Harvard University" Cambridge, Massachusetts, 2009).

Ramola Naidoo (Dr) 
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Submission by Dr R Naidoo for the amendment of section 92(2), certain sections within Chapter 9 and section 196 of the Constitution


1. Amendment of section 92(2)

It is proposed that section 92(2) of the Constitution be amended because the writer is of the view that the section "implies" that the Cabinet is accountable only to Parliament and not to the President.

Section 92(2) provides as follows:

"Members of the Cabinet are accountable collectively and individually to Parliament for the exercise of their powers and the performance of their functions."

Upon reading this section it does purport that Members of the Cabinet are accountable to Parliament and not the President. However, it must be kept in mind that the sections of the Constitution must not be read in isolation but within the context of the other constitutional sections.

In terms of section 85(1) of the Constitution the executive authority of the Republic is vested in the President. Section 83(1) amplifies this provision by providing that the President is the Head of State and head of the national executive. Further, section 84(1) affords to the President the necessary constitutional and legislative powers that are necessary for him to operate as the Head of State and head of the national executive. In terms of section 91 (I) the President, the Deputy President and Ministers comprise the Cabinet with the President holding the position of head of the Cabinet.

Therefore, even though the Deputy President and Ministers are responsible for the powers and functions assigned to them by the President (section 92(1», the fact that the President is the "head" of the Cabinet intrinsically imparts a "master and servant" relationship, i.e. the Members of the Cabinet being sub-ordinate to the Head of the Cabinet. In this instance, the Members of the Cabinet are sub-ordinate to the President. This is further amplified by the fact that the President has the constitutional power to appoint and dismiss Members of the Cabinet.

This "master and servant" relationship is further enhanced by the fact that the parties have entered into performance agreements. Members of the Cabinet are therefore responsible and accountable to the President for powers and functions he assigns to them.

I am of the opinion that a constitutional amendment as proposed, is not needed in order to establish that Members of the Cabinet are accountable to the President.

2. Amendment of Chapter 9

2.1 It is proposed that-

(a) the Commission for Gender Equality be abolished and that its functions be completely absorbed by the Ministry for Women, Children and Persons with Disabilities;

(b) the South African Human Rights Commission and the Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities be merged; and

(c) the merged structure created in terms of sub-(b) above should incorporate the functions of the Pan South African Language Board, as well.

The above proposal contained in (b) and (c) incorporates what is set out on pages 37 to 40 of the Report of the ad hoc Committee on the Review of Chapter 9 and Associated Institutions (the Review Report). During 2007 it was recommended by the Ad Hoc Committee that a single human rights body be established in order to address the apparent fragmentation of human rights issues. The Ad Hoc Committee opined that a single human rights body could be the answer to strengthening human rights and also allowing for members of the public to access one body in respect of human rights violations.

The Ad Hoc Committee expressed certain benefits that it thought were cogent factors for the establishment of a single human rights body. However, without restating herein what is contained in the Review Report, the comment on page 40 is noteworthy, namely​

"The Committee notes that the process of amalgamation will neither be easy nor speedy. Apart from the National Youth Commission, these bodies are established by the Constitution and amalgamation thus requires significant constitutional amendment. In order for such amendment to be effected, Parliament and the Executive must give it due consideration.". (Underlining my emphasis)

It is apparent that following the above recommendation the matter of amalgamation still has not received the relevant impetus from both the Executive and Parliament in order to process the recommendation further. In so far as the proposal in terms of sub-paragraph (a) above is concerned, it is common cause that the Commission for Gender Equality (CGE) functions independently and is subject only to the Constitution and the law and therefore these functions cannot be placed within the jurisdiction of the Executive. The function of the Executive must be to enhance the institutions and to ensure its independence (see section 181(2), (3) and (4)). It would therefore not be constitutionally permissible to absorb the functions of the CGE into the Executive. Perhaps a better solution would be to absorb the functions of the CGE into a single human rights body, should Parliament and the Executive so decide.

2.2. The Auditor-General

The writer merely states that "the Auditor-General plays a critically-important role in ensuring that monies are spent in a sustainable manner and that there is good governance and no-corruption. No proposal is made for consideration as a constitutional amendment.

3. Amendment to section 196

It is proposed that the Public Service Commission (PSC) should be abolished and that its research function should be incorporated into the Health and Science Research Council (HSRC). Also, that the function of the PSC contemplated in section 196( 4)(f)(ii) should be transferred to the CCMA, i.e. to investigate grievances of employees in the public service concerning official acts or omissions, and recommend appropriate remedies. Further, that section 196(4)(f)(i, iii, iv) and 5(g) should be transferred to the Minister in the Presidency who oversees performance, monitoring and evaluation.

Even though the PSC is not established in terms of chapter 9 of the Constitution, it is independent and must be impartial, and must exercise its powers and perform its functions without fear favour and prejudice (section 196(2». The PSC is accountable to the National Assembly (section 196(5)) and performs an oversight function over the public service. If the PSC was to be incorporated into the Presidency, this would mean that the independence and impartiality would be lost as the functions of the PSC would be carried out by the Executive.

In so far as the PSC's investigating power is concerned, public service employment disputes such as salary increases, filling of vacancies and performance assessments to name but a few, are matters that reside in the first instance under the jurisdiction of Public Service Bargaining Council. The CCMA does not enjoy jurisdiction over public service disputes. The General Bargaining Council was established in order to remove public service disputes from the jurisdiction of the CCMA.

It should be noted that the Review Report (page 84) does refer to the Mphai Commission's recommendation that the PSC should be located in the Office in the Presidency but, that it should remain independent. The Review Committee did not reject the Mphai Commission's recommendation outright, but felt that at the time of the review (2007) that such a transition was dependant on the establishment of a single public service. In this respect, the decision to abolish the PSC or to relocate the PSC is a matter which is dependant on a policy decision.

ADV A J GORDON: PARLIAMENTARY LEGAL ADVISER
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SUBJECT: CONSTITUTIONAL REVIEW OF SECTION 92 AND OTHERS
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Proposal to amend section 92(2), as follows:

92(2). Members of the Cabinet are accountable collectively and individually to the President and to Parliament for the exercise of their powers and performance of their functions.

(3) The President is accountable to Parliament for the exercise of his powers and the performance of his functions.

My comment on section 92 (2)

Section 92(2), as currently drafted, implies that members of the Cabinet are accountable only to Parliament. Appointments to the Cabinet and within the ranks of Deputy Ministers are the sole prerogative of the President. Indeed, performance agreements are signed now between the President and his Ministers. While noting that the President is a member of the Cabinet, I am assuming that this section refers only to the Deputy President and Ministers and not to the President who is also accountable to Parliament.

End comment

Proposal to amend Chapter 9, especially sections 181, 183, 184, 185, 186, 187, 193, as follows:

181-7: I propose that these sections be amended to abolish the Commission for Gender Equality as its role is now duplicated by the Ministry for Women, Children and Persons with Disabilities. Any additional areas of responsibility can be absorbed by the Ministry. I further propose that the SA Human Rights Commission and the lesser-known Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities be merged to form a single Commission and that this Commission take on the responsibilities granted to the Pan South African Language Board (see section 6).

193 (3). (The Auditor-General….. office. Specialised knowledge of, or experience in, forensic and sustainable auditing, state finances, public administration must be given due regard to appointing the Auditor-General.

193(4) The President
Member of-

(a) the South African Human Rights Commission, and

(b) the Electoral Commission.

My Comment:

The Auditor-General plays a critically-important role in ensuring that monies are spent in a sustainable manner and that there is good governance and no corruption.

End comment

My proposal to amend Chapter 10, section 196

196. I propose that the Public Service Commission should be abolished as it lacks the capacity and the clout to perform its wide-ranging functions that have an impact on the optimal functioning of the public service and on service delivery. I propose that the research, monitoring and other functions be re-directed to another state agency, the HSRC. (Section 196 (1-4). The PSCs functions set out in subsection 4 (f)(Ii) should be transferred to the CCMA. Subsections 4(1, iii, iv and 5(g) should be transferred to the Ministry of Performance. Monitoring and Evaluation in The Presidency. The rest of the subsections should be repealed.

We need to make government function in a cost-efficient manner. The PSC and the above-mentioned Chapter 9 institutions have noble aims and ideals. If government is to work smarter and to meet urgent service delivery requirements, we need to continuously review the existence and effectiveness of various statutory bodies and independent watchdogs. What works best in some mature democracies or in larger economies might not perhaps work for South Africa. The SAHRC does not deal with all human rights issues and is selective on the issues that they take on and ate lack of capacity as one of their reasons for their current narrow focus. The PSC might perhaps work effectively in countries like Canada where they have greater capacity and political clout to enforce irregularities within the public service. That system is still not perfect. While there has already been a review of Chapter 9, I submit that we can go one step further and re-direct resources from the commissions to other urgent priorities.

Ramola Naidoo (Dr)

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑
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SUBJECT:Submission in respect of annual review of the Constitution - Dr Ramola Naidoo


Legal Opinion

Introduction

1. Dr Ramola Naidoo proposes amendments to sections 6 and 9 of the Constitution.

Specific proposals

2. Dr Naidoo proposes that section 6 be amended completely to provide that:

(a) English is the official working language of the Republic;

(b) All spheres of government must advance the use of all the languages spoken prior to 1994 by all racial and ethnic groups in the Republic;

(c) Where practical and appropriate, all spheres of government must ensure that communication relating to the access to basic services and the resolution of disputes be made in the language spoken by the people concerned in that geographical area.

(d) Where appropriate and practical, all spheres of government and councils of traditional leaders must promote and respect culture and human dignity through creative endeavour and digital communication for all citizens regardless of race, language, culture, gender, age, religion, disability, ethnicity, belief and opinion; and

(e) The languages spoken by all citizens of the Republic, as at 1994, be set out in a schedule.

3. Dr Naidoo proposes that the second sentence of section 9(2) be amended to provide as follows ([words in bold type in square brackets indicate omissions from the existing provision]; words underlined with a solid line indicate insertions in the existing provision): "To promote the achievement of equality, fair and equitable legislative [and other] measures designed to protect or advance persons [,or categories of persons,] previously disadvantaged by unfair discrimination may be taken, especially those measures which would afford career path development and fair work and economic opportunities that promote sustainable development."

Arguments in support of his proposals

4. In support of the proposal to amend section 6, Dr Naidoo argues that:

(a) English has become the de facto official working language of South Africa;

(b) The use of English makes good, common sense as it is one of the main international working languages at the United Nations and similar international bodies;

(c) It is critically important that all languages spoken in South Africa are nurtured and supported;

(d) Section 6 has made some South Africans feel excluded, in direct conflict with section 1 of the Constitution. Specifically, section 6(5)(a)(ii) marginalises the ancient Khoisan people and is a serious indictment on the values that underpin our new democracy.

5. In support of the proposal to amend section 9, Dr Naidoo argues that section 6 should be read together with section 9 to ensure that affirmative action focus on "career path development, as constitutionally mandated by section 195."

Analysis

Section 6

6. "Language and its use is naturally a sensitive matter." [Lourens v President of the Republic of South Africa and Others (North Gauteng High Court, 16 March 2010, Case Number 49807/09, unreported)]. This is evident from the position of section 6 in the Constitution; namely: within the founding provisions of Chapter 1.

7. The question whether English should be elevated to the only official language and the other ten languages downgraded simultaneously must be considered in light of the impact such an amendment will have on users of other languages. The 2001 census of Statistics South Africa indicates that in 1996, 8.6 per cent of the population spoke English at home. In 2001 the figure was 8.2 per cent (http://www.statssa.gov.za/publications/Report-03-02-01/Report-03-02-012001.pdf ). In my opinion the submission does not take this into account.

8. The reason for the focus on languages spoken up to and including 1994 is not clear. Section 6(5)(b)(i) requires that the Pan South Africa Language Board "promote and ensure respect for all languages commonly used by communities in South Africa". The proposed amendment does not appear to take the development of languages into account in the way the said provision does.

9. Section 6 identifies 11 official languages and allows flexibility to national and provincial government to use any two of these, depending, amongst others, on practicalities and regional circumstances. Municipalities must take the language usage and preferences of their residents into account. In my view section 6 addresses the issue of local use of language highlighted in the submission.

10. The issue of digital communication should in my view be addressed through appropriate legislation and not a constitutional amendment.

11. The conclusion that section 6(5)(a)(ii) marginalises the ancient Khoisan communities is not supported by evidence.

Section 9

12. The crux of the submission in respect of section 9 is that measures designed to protect or advance persons previously disadvantaged by unfair discrimination should prioritise "career path development and fair work and economic opportunities that promote sustainable development." Reference is made to section 195 of the Constitution, which provides for the basic values and principles governing public administration.

13. In my opinion the submission proposes to dilute section 9 into a measure that applies primarily to the public sector employment. As such the submission is better suited for specific legislation that a constitutional amendment.

Adv F S Jenkins Parliamentary Legal Adviser

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑

FROM: Dr Ramola Naidoo

DATE: 27 MAY 2010

SUBJECT: CONSTITUTIONAL REVIEW OF SECTION 6 LANGUAGES AND SECTION 9 EQUALITY

SUBMISSION BY DR RAMOLA NAIDOO TO THE CONSTITUTIONAL REVIEW COMMITTEE, PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

I propose that section 6 be amended, as follows:

6 (1) The official working language of the Republic is English.

(2) Government at all spheres must advance the use of all the languages spoken prior to 1994 by all racial and ethnic groups in the Republic.

(3) Where practical and appropriate, national, provincial and local governments must ensure that communication relating to the access to basic services and the resolution of disputes be made in the language spoken by the people concerned in that geographical area.

(4) Where appropriate and practical, national, provincial and local governments and councils of traditional leaders must promote and respect culture and human dignity through creative endeavour and digital communication for all citizens regardless of race, language, culture, gender, age, religion, disability, ethnicity, belief and opinion.

(5) The languages spoken by all citizens of the Republic, as at 1994, are set out in Schedule 1.

Section 9: Equality

9(2) Equality….. freedoms. To promote the achievement of equality, fair and equitable legislative measures designed to protect or advance persons previously disadvantaged by unfair discrimination may be taken, especially those measures which would afford career path development and fair work and economic opportunities that promote sustainable development.

My comment on section 6 and section 9:

English has become the de facto official working language of the Republic of South Africa. It is instructive to note that English has become the preferred working language of the European Union (much to the consternation of France). Most of South African national government communication is in English, including speeches at national summits and conferences, press releases, and websites. Although Members of Parliament express themselves in different languages (with the benefit of electronic simultaneous translation), Parliament's website and major speeches are predominantly in English with a sprinkling of a few other languages within those speeches. The use of English makes good, common sense as it is one of the main international working languages at the UN and other agencies. Apart from English, it makes good sense too if we learn Portuguese, French, and Arabic as these are languages of the African Union.

Ideally, there should be language programmes offered free-of-charge so that those who live in a specific region learn some of the languages spoken by their neighbours, employees and colleagues and, at the same time enjoy multi-lingual television programmes and artistic performances spoken in other languages. It is critically important that we nurture and support all languages spoken in South Africa whether it be for cultural purposes or for ordinary day-to day matters. It is pleasing to see the pilot programme initiated by the Department of Justice for a magistrate court in the Eastern Cape where isiXhosa is spoken throughout the court's proceedings and by all parties such as the magistrate, the prosecutor, accused and other litigants. In this way, resolution of disputes will be more acceptable to the parties concerned and to the local community who can understand the entire proceedings instead of the filtered and often incorrect method of court interpretation. This is a practical and appropriate way of affording fair and equitable access to justice through language. It would, of course, be impractical and inappropriate to have a magistrates' court in Mafikeng, NWP where the entire proceedings is conducted in isiXhosa. Similarly, it would be unfair to do so in Athlone in the Cape Flats where a different dialect of Afrikaans is spoken. Indeed, Afrikaans, according to the late Achmat Davids is a slave language created in the Cape with the earliest recorded document written by a Bougies slave. The closest version of slave Afrikaans is spoken by the so- called Coloured/Malay community. A more formal version of Afrikaans, with closer grammatical association with Dutch and German, is honoured at the Taal Monument in Paarl. Afrikaans, as spoken on the Cape Flats, clearly has deep roots and was born in the Cape.

We need to be cautious in our definition of the word "indigenous". It is trite that there were inhabitants of the east coast of South Africa when the Portuguese named Natal on Christmas Day. The late Nesta Nala's exquisite pottery bears testimony to a rich Iron Age legacy that remains alive to this day. There is archaeological Iron Age evidence of inhabitants establishing a flourishing gold and iron mining centre on the confluence of the Shashi and Umpopo Rivers during the 10th century AD. There is archaeological evidence that there were inhabitants of Blombos Cave 75,000 years ago long before any European or indeed other African and Asian explorers traversed the Atlantic and Indian Oceans. There is also strong palaeontological evidence that all human beings (homo sapiens sapiens) originated in Africa, the cradle of humanity. When we speak of "indigenous" we need to put all of this information into perspective.

When Dutch East India Company Commander Jan van Riebeeck arrived at the Cape, he encountered people whom he recorded in his journal as Hottentoten and Strandlopers. Early writers who journeyed to the Cape wrote of the Goringaikona, Hessaqua and many others. There are original lithographs and paintings in Parliament's own art and book collection that depict in fine detail the original inhabitants of the Cape. In the 20th century, a German anthropologist coined the phrase, Khoisan, to describe these ancient peoples. The extraordinary rock art of the San bear testimony to the rich legacy of these andent peoples across Southern Africa. Section 6(5)(a)(ii) is surely a marginalisation of the andent Khoisan people and a serious indictment on the values that underpin our new democracy.

Apart from the above-mentioned groups, another small but significant group are so-called Asiatics or Asians (so-called Indians and Chinese). In Parliament is located a copy of a map showing the voyage of a Chinese ship around the eastern and southern coast of Africa. Archaeological artefacts at Mapungubwe in Umpopo show evidence of Indian, Chinese and Persian presence in that region suggesting a dose interaction by these traders with the inhabitants of Mapungubwe in the 10th century AD and some may well have had temporary or permanent sojourn on the soil of what we now know as Umpopo Province. Archival records at the State Archives not far from Parliament, document the arrival of Chinese,Indian and many other slaves to Robben Island and the mainland from as early as 1657 until slavery was abolished. Subsequently, from 1860 until the early 19005, Indian indentured labourers were brought to Colonial Natal where they made a significant contribution to sugar cane agriculture and related industry. Prior to their arrival, British farmers had struggled to harvest successful crops of sugar cane, itself a plant originating in India. A few years after their arrival, other Indian merchants arrived to settle as traders. Another group of Indians arrived and settled in Cape Town in the early 19005. Many spoke Maharati. Chinese were brought as railroad workers in the 19th century and formed an important part of the sodal fabric. All of those early Asians left a rich legacy from difficult slave-like conditions. Their descendants were subject to apartheid's discriminatory laws, fought against apartheid and finally rejoiced in the promise of freedom in 1994.

History has recorded many more people than the offidallanguages suggest. Among the early African slaves brought to the Cape were slaves from Angola, Guinea coast (including Benin as it is now called), and Madagascar. They too brought their own languages and made a significant contribution to the Cape. Most of the first landowners in Stellenbosch in the late 17th and early 18th centuries, were freed blacks, including Anthony of Angola, Louis of Bengal and Evert of Guinea. There were pioneering freed slave women such as Angela of Bengal and Maria Everts (the slave-born daughter of Evert and Anna of Guinea).

There are other people who also have been marginalised, including the descendants and family of Queen Modjaji whose language is not recognised in our constitution.

Section 6 has made some South Africans feel excluded, in direct conflict with section 1 of the Constitution. A recent example is the FlFA 2010 match ball, Jabulani. According to FlFA's launch of the ball and press release, Jabulani represents 11 languages and the 11 communities of South Africa. International media repeated this in their reports. This begs the question: how many communities are there in South Africa? If a South African citizen's language is not offidal, then does this make this person not part of any of South Africa's "communities"? It is noteworthy that neither the government nor members of Parliament refuted FlFA's description of South African sodety. If we are truly to have a common and shared national identity and sodal cohesion, then we need to amend section 6.

While it is correct that English has historical colonial and imperial overtones (as is evident throughout the British Commonwealth), the English language has evolved and been integrated into local dialects of English with different accents and dictionaries across the Commonwealth and elsewhere where English is spoken. 50uth African English has absorbed words from African and Asian languages. Today, we all use the revered word "ubuntu" as we speak English. We will not be elevating its status (and rewarding radsm and colonialism) by making it an official working language. We will simply be pragmatic and using English simply as a means of communication.

English as a language was imported into South Africa. Maize,lmealiesfputufpapfsamp was also imported into South Africa in the 17th century from North America. If maize, the indigenous food of Native Americans, is embraced as a truly "indigenous" African food, why not South African English?

We have extraordinary stories to tell about all South Africans in all their languages. We can marvel at the exquisite pottery of Nesta Nala and rejoice in the heritage of the ancient iron-age that she sought to keep alive and which is evident in all the iron and steel that we see around us. For it is surely the people of the Iron Age who paved the way for settled agriculture and settled communities. Ancient Iron-age settlements have been found from Limpopo to KwaZulu Natal.

All our ancestors were nomadic until the emergence of agriculture and settled habitats. As our DNA now shows, we all emerged out of Africa, the cradle of humanity. Our languages may differ from the original common sound and language of our common ancestor but we are all the same people, homo sapiens sapiens. I appeal to the Constitutional Review Committee to re-visit section 6 in the spirit of ubuntu and a shared common vision and identity.

Complex sodal engineering is divisive and discriminatory. Section 6 read together with the equality clause, section 9 has created a form of social engineering that has, in practice over the last 16 years, been discriminatory and divisive even to communities who were previously disadvantaged by racist legislation. In my view, affirmative action was necessary to redress the imbalances of the past for those previously disadvantaged. It has, however, been a challenge to implement as the focus has not been on career path development, as constitutionally mandated by section 195. Instead, racial quotas and a bias towards those speaking more than one official language have dominated human resource thinking, resulting in the inevitable problems relating to the lack of service delivery and a challenge to implement progressive, sustainable development. I propose, accordingly, that the Constitutional Review committee review and amend sections 6 and 9.

The Nobel Laureate and economist, Amartya Sen, observed in his book, The Idea of Justice, "A person belongs to many different groups (related to gender, class, language group, profession, nationality, community, race, religion and so on), and to see them merely as a member of just one particular group would be a major denial of the freedom of each person to decide how exactly to see himself or herself. The increasing tendency towards seeing people in terms of one dominant 'identity' ('this is your duty as an American', 'you must commit these acts as a Muslim', or 'as a Chinese you should give priority to this national engagement') is not only an imposition of an external and arbitrary priority, but also the denial of an important liberty of a person who can decide on their respective loyalties to different groups (to all of which he or she belongs)….[I]ndividuals tend to be identified as belonging to one social category to the exclusion of all others ('nothing more is seen in them'), such as being a Muslim or a Christian or a Hindu, an Arab or a Jew, a Hutu or a Tutsi, or a member of Western civilization (whether or not it is seen as dashing inevitably with other civilizations). Individual human beings with their various plural identities, multiple affiliations and diverse associations are quintessentially social creatures with different types of societal interactions. Proposals to see a person merely as a member of one social group tend to be based on an inadequate understanding of the breadth and complexity of any society in the world." (pp. 246-7)(The Bellknap Press of Harvard University" Cambridge, Massachusetts, 2009).

Ramola Naidoo (Dr) 27 May 2010

