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1. The mandate of the South African Human Rights Commission 

The SAHRC is a constitutionally created independent state institution. It is mandated by section 184 of the Constitution which states as follows:


“Functions of the South African Human Rights Commission 


184.
(1)
The South African Human Rights Commission must-

(a)
promote, respect for human rights and a culture of human rights;

(b)
promote the protection, development and attainment of human rights; and

(c)
monitor and assess the observance of human rights in the Republic.”

It is within this constitutional mandate that the Commission makes this submission. 
2. SAHRC involvement in the legislative process 
This submission is the fourth occasion in which the Commission is formally engaged with this legislative process which has been both lengthy and consultative. The Commission also had the opportunity to monitor and engage with the trafficking provisions that were placed in the Children’s’ Act 38/2005 and the Sexual Offences Act (Criminal Law (Sexual Offences and Related Matters) Amendment Act 32/2007).In March 2005, the Commission submitted Written Comments in reference to the South African Law Reform Commission’s (SALRC) Issue Paper on Trafficking in Persons.
 In July 2006, the SAHRC again submitted Written Comments in response to the SALRC’s Discussion Paper on Trafficking in Persons,
 illuminating the Commission’s commitment to urging the enactment of comprehensive trafficking legislation in South Africa. Following this submission, in August of 2008, the SALRC published a Report on Trafficking in Persons,
 which included a revised and final version of its recommendations and a draft Bill for consideration. As such, the Department of Justice and Constitutional Development (the Department) adopted the Bill proposed by the SALRC along with an assortment of minor changes. 
In 2009, the SAHRC submitted Written Comments in response to the Departments’ invitation for interested parties to review the Prevention and Combating of Trafficking in Persons Bill of 2009.
  Over the years of engagement with the process, the Commission wishes to acknowledge that many of its suggestions have been taken into consideration and are evidenced in a number of changes that have been effected in the various drafts of the Bill.

In pursuance to the request for submissions, by the Committee on the current Bill, the SAHRC is left with just a few submissions and suggestions that it wishes to make. This submission will focus on a number of small matters that could improve the Bill further.  

3. Introduction
Trafficking in persons, results in the abuse and exploitation of mostly vulnerable women and children. The phenomena of trafficking is multi-faceted in that it intersects across the levels and layers of discrimination and disempowerment that women and children experience. The South African Human Rights Commission (SAHRC or Commission) encourages the Portfolio Committee on Justice and Constitutional Development (the Committee) to remain cognizant during its deliberations on the Prevention and Combating of Trafficking in Persons Bill [B7 – 2007] (the Bill) as to how the provisions promote human dignity and counter inequality.
South Africa is a source, transit and destination country for trafficked men, women and children. Trafficking takes place within and across the borders of South Africa. Trafficking occurs for the purposes of: sexual exploitation, domestic work and to transport drugs. Trafficking in South Africa often involves the exploitation of men, women and children both across borders as well as within the South African borders between rural and urban towns.

South Africa is a country that receives victims of trafficking from other countries, while persons in South Africa are also trafficked to various foreign destinations, or are trafficked internally.
 South Africa also serves as a transit point for trafficking operations.
 Consequently, South Africa has both the duty and the responsibility to ensure that the necessary legislative framework is created to address this modern day form of slavery. South Africa has signed and ratified international instruments, such as the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons (2000) (the Trafficking Protocol)
  and this Bill through creating domestic trafficking legislation is both honoring a commitment and responding to an urgent need. South Africa is in a distinctive position to tackle this lucrative criminal business while setting an example for many other states in the international community to follow.   
4. Key Submission
4.1 Placing the definition of trafficking in the Act
The definition of ‘trafficking’ is currently placed within the definitions clause in chapter 1 of the Bill. The Commission has suggested previously and does so again, that as ‘trafficking’ is the main subject of the Bill it makes for good drafting practice that it be placed in the main body of the Act and not in the definitions clause.
Furthermore, it does not make for good drafting to have definitions that cross reference each other within the definitions sections. This is confusing and makes the Bill difficult to access and understand. Currently there are three (3) words or phrases within the trafficking definition that are further defined in the definitions clause. These words and clauses are: the ‘abuse of vulnerability’, ‘debt bondage’ and ‘exploitation’. The word ‘exploitation’ is defined with reference to another seven (7) words or phrases in the definitions clause (namely, ‘slavery’, ‘forced marriage’, ‘sexual exploitation’, ‘servitude’, ‘debt bondage’, ‘forced labour’ and the ‘removal of body parts’). 
A general review of the definitions section to ensure clarity, consistency, and accessibility is therefore recommend
4.2 Sentencing of offenders
The SAHRC complements the drafters on listing the ‘Factors to be considered in sentencing’ in clause 11 of the Bill. The Commission notes that a number of changes in this clause reflects previous suggestions that the Commission had made.

In order to ensure the successful implementation of this clause, it is recommended that there be engagement with the judiciary around training for judicial officers on trafficking.
4.3 Written consent of adult trafficking victim
 Although the Bill requires mandatory reporting for both specific professionals, officials and the general population, there is a limitation imposed as professionals and officials can only report with the written consent of the victim (clause 13(1)(b)). The Commission is concerned that victims may be reluctant to provide consent, due to their fear of intimidation by traffickers. These victims are the most vulnerable and require protection. The current requirement of written consent may also be used as a defence to not reporting on the suspicion of trafficking and thereby not ensuring the safety of the potential victim. With this in mind, the Commission suggests that clause 13 (1)(b) be amended by the removal of the words ‘if the victim has given his or her written consent’. This would consequentially result in the entire removal of clause 13(1)(b). 

The above submission would bring the legislation within a zero-tolerance approach to abuse of vulnerable persons that Parliament has demonstrated on a number of occasions. For example, the Older Persons Act, 2006, provides for mandatory reporting of elder abuse.
  Similar wording, such as that used in the Older Persons act could be adapted and used in clause 13. This could possibly read as follows: 


“Any person who is involved with a suspected victim of adult trafficking in a professional capacity and who on personal observation concludes that the person is, indeed, a victim of trafficking, must report such conclusion to a police official.”
The Commission recognises that in many cases, reporting by a victim can exacerbate their risk. The implementation of mandatory reporting, regardless of having obtained consent, should include training for professionals and officials who are most likely to deal with victims of trafficking. This training should seek to ensure that all necessary steps are taken to guarantee the safety of the victims.
4.4 Wording – ‘certified to be a victim’

The Commission is concerned that the wording in clause 23, “certified to be a victim”, serves to stigmatise the victim. Clause 23 is found in Chapter 6 which deals with Services to Adult Victims of Trafficking. The Commission recommends that the clause be reworked in the following manner: 

A person who has a certificate confirming that he or she is a victim of trafficking in terms of section 13(7)(a) is entitled to access programmes offered by accredited organisations.
4.5 The issue of “Ukuthwalwa”

“Ukuthwala” is a modern day form of child domestic trafficking that is occurring within South Africa and requires special mentioning. The practice of “ukuthwalwa” traditionally permitted parents to arrange their children’s marriage, however, was said to have been abandoned in the 1960’s.
 It is evident that the practice is still being performed and has been brought to the attention of the public by media reports indicating that it is still being practiced in the Eastern Cape villages of Lusikisiki, Bizana and Flagstaff (among other villages and regions in South Africa)
 
Although experts have said that the practice was never intended to grossly violate the rights of children, there have been reports that these violations are ensuing in numbers. A Sunday Times investigation revealed that children as young as fourteen are being abducted, sometimes with the assistance of their parents, and are held against their will, beaten, and then forced to marry and have unprotected sex with men whom are significantly older in age.
  

Parents who assist in these unlawful exchanges, could be charged with sexual exploitation if they benefited by way of, for example, accepting payment or lobolo.
 In addition, those who partake in the abduction could be charged with kidnapping, and the ‘husbands’ with rape.
 The Commission shares the view that in many cases, “ukuthwalwa”, as it has been explained, could directly amount to charges of trafficking, accompanying the previously stated possible charges. 
The definition of trafficking as contained in the Bill would be applicable in instances of ‘ukuthwala’ and prosecutors would have the statutory offences created in the Bill as their disposal. Consequently, there will be a need for training amongst officials and awareness-raising generally with communities of the implications of this Bill.

5. Conclusion
The success of the legislation will come in the implementation thereof. This will call for close monitoring and evaluation of the implementation of the Bills’ provisions. It will also call for training at many levels of state employees in order to ensure that trafficking is successfully eradicated. Finally, the Commission would welcome an invitation in terms of clause 40(5)(a) to sit on the Inter-Sectoral Committee on Prevention and Combating of Trafficking in Persons.
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