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Submission on 
Draft Trafficking Bill

By Anthony Ambrose – World Vision South Africa 
Prevention and Combating of Trafficking in Persons Bill [B7 - 2010]

What does it mean for Children?
1. Introduction

World Vision as a child focused organisation, community based and Christian organisation,  Our vision for every child, life in all its fullness; our prayer for every heart, the will the make it so and serving all people regardless of religion, race, ethnicity or gender. WV serves cchildren who are most vulnerable; we work with and through families and communities to promote Child protection, Child participation, Child development and growth. World Vision pushes the boundaries of development work by fighting the causes as well as the symptoms of suffering through measurable goals and outcomes. World Vision engages the public (government and civil society) as partners in a common purpose.  As a world citizen WV approaches people in their own cultural context, at the same time sharing in a broader view of the world. As an advocacy driven organisation, WVSA seeks change in engaging institutions, donors and the general public to address the global problems that perpetuate poverty. WV Advocacy staff empowers communities to speak up for their rights, both locally and globally. WV transforms communities - Because poverty has both local and global causes, WV work within communities and across geographical areas to help individuals and groups improve the well-being of children and overcome poverty.
Currently, the State does not fully comply with the global minimum standards for the elimination of trafficking; however, it is making significant efforts to do so. There are 16 pieces of legislation to assist combat trafficking, however these are all fragmented and does not give the trafficking the importance it deserves in regard to prevention, protection and prosecution.  World Vision South Africa, CPLO and partners are gravely concerned that, in the absence of legislation, children who are vulnerable to trafficking will not be sufficiently protected. This is a human, gender and child rights issue.
The existing legislation embarks upon only certain factors of the crime. Issues of victim protection and active public information and awareness are barely discussed. Therefore, until the Prevention and Combating of Trafficking in Persons Bill is passed and fully implemented, both the police and the judiciary will be powerless to deal with this grave crime against some of the most fundamental human rights: the right to life, the right to dignity and the right to freedom
.” The current law regarding trafficking in persons in South Africa: The Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007) (the Sexual Offences Amendment Act) and the Children's Act, 2005 (Act No. 38 of 2005) (the Children's Act), Sexual Offences Act, 1957; the Riotous Assemblies Act, 1956; the Immigration Act, 2002; the Basic Conditions of Employment Act, 1997; the Intimidation Act, 1982; the Domestic Violence Act, 1998; the Films and Publications Act, 1996 and the Prevention of Organized Crime Act, 1998, contain provisional measures relating to trafficking in persons.  The Sexual Offences Amendment Act criminalizes an act of trafficking in persons for sexual purposes only, while the Children's Act addresses more comprehensively the trafficking of children. It is clear that the two Acts have limited operational scope

This definition of trafficking in the South African context is broad, and provides various means to interpretation of trafficking. It should also be noted that the South African Constitution defines a child as anyone under the age of 18. It is critical that as an Organisation working with and behalf of children, World Vision South Africa understands what this Bill means for Children. South Africa has a constitutional obligation to protect its children at all levels. Child Trafficking therefore is a Child Protection issue and this places a huge responsibility to government as well as civil society to prevent and combat human trafficking. 
"SA is a signatory to the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially women and children. SA signed the Protocol in December 2000, and ratified the protocol in February 2004. We are therefore required to pass domestic legislation in order to fulfill our international obligations." 

Children’s Act

The Children’s Act provides for the administration of justice in children’s courts and contains detailed requirements for children in need of care and protection as well as child abduction and trafficking. The act’s overarching purpose is to consolidate the currently fragmented child welfare law in South Africa. The Children’s Act (38 of 2005) – covers trafficking of children and provides for international co-operation to prosecute child traffickers, and to assist and repatriate child victims. 

“ This Act must be implemented by organs of state in the national, provincial and, where applicable, local spheres of government subject to any specific section of this Act and regulations allocating roles and responsibilities, in an integrated, co-ordinated and uniform manner. Recognising that competing social and economic needs exist, organs of state in the national, provincial and where applicable, local spheres of government must, in the implementation of this Act, take reasonable measures to the maximum extent of their available resources to achieve the realisation of the objects of this Act.”
 The Prevention and Combating of Trafficking in Persons Bill should complement the Children’s Act. 

UN Convention of the Rights of the Child (1989) and the African Charter on the Rights and Welfare of the Child – 1999
 
The UN Convention of the Rights of the Child defines the child as a person less than 18 years of age, unless the national laws recognize a younger age of majority. States parties are obliged to protect children from all forms of discrimination (article 2), to protect them from sexual exploitation and abuse, including prostitution and pornography (article 34) and to make every effort to prevent the sale, trafficking and abduction of children (article 35). Under article 39, states parties have an obligation to ensure that victims of exploitation receive appropriate treatment for their recovery and social reintegration.
The Southern African (SADC) Region currently experiences high level of political instability – what does this mean for the influx of regional traffickers? 

According to the 2003 IOM Report “Seduction, Sale and Slavery: Trafficking of Women and

Children for Sexual Exploitation in Southern Africa,” using data from informants in the sex

industry and official migration statistics, nine distinct patterns of trafficking activity have

emerged in Southern Africa:

1. Trafficking of women from refugee-producing countries to South Africa;

2. Trafficking of children from Lesotho to towns in the Eastern Free State of South Africa;

3. Trafficking of women and girls from Mozambique to Gauteng and Kwazulu Natal;

4. Trafficking of women from Malawi to Northern Europe;

5. Trafficking of girl and boy children from Malawi to Northern Europe;

6. Trafficking of women and girls from Malawi to South Africa overland;

7. Trafficking of women from Thailand to South Africa;

8. Trafficking of women from China to South Africa;

9. Trafficking of Eastern European women to South Africa.

The creates opportunistic reasons for traffickers to exploit the most vulnerable, especially the women and children who are leered into false promises and better life in South Africa, but then are trafficked and become victims of exploitation. 

In regards to Prevention and Combating of Trafficking in Persons Bill, WVSA makes the following recommendations:
a) Better co-ordination efforts with concerned government departments and NGOs towards combating Trafficking in Persons and protecting the victims. The wider definition – of Co-Ordination and co-operative approach. The comprehensive Bill further provides for the adoption of a National Policy Framework relating to all matters dealt with in the Bill in order to ensure a uniform, coordinated and cooperative approach by all government departments and institutions in dealing with trafficking in persons matters. We welcome this approach. Co-ordination is a strong point to mention, however with regards to the delivery of children services in South Africa, there is a current perception of the lack of co-ordination at all levels, from national to local spheres. For the effective implementation of the Bill to take place, a co-ordinated and integrated response will be highly recommended. Integration of Services (across the Departments / across the Region – SADC Level – to provide care and support to child victims of trafficking. 
b) Who is responsible for the co-ordination of child trafficking victims and implementation of the Bill at local levels? Currently there is a lack of clarity for the co-ordination of the child trafficking. Is it the now defunct Child Protection Services within the South African Police Services, the local Department of Social Development, the local magistrates, Child Care Forums (Community Care Coalitions) or the Child Protection Forum, the Mayoral Office of the Rights of the Child, the Local Action Committee for Children Affected by HIV and AIDS, the Local AIDS Council? The bill is unclear on who is to be responsible in regards to Prevention, Protection and Prosecution at local levels. NGOs are given the responsibility to provide shelter services for victims, however with current legislation and budget implications, most Non Governmental Organisations and Community Based Organisations with shelter services do not receive adequate funding and support from Government. What about the capacity of over-extended Social Workers to deal with child victims of trafficking? What about the availability of Courts for Child trafficking cases? What about Border Controls vs. Protection and Prevention, are there adequate Protection and Detention Centres for perpetrators? Is this task shifting responsibility from Government to an already existing overburdened and over-extended NGOs and CBOs? These are huge challenges that seriously require immediate, integrated and co-ordinated action to take place. The Adoption of the National Policy Framework for trafficking process should begin well in advance before the Bill is promulgated. Strengthen the existing civil society involvement
c) Educate the public to protect its children and women: The bill needs to address the full needs of women and children in regards to trafficking? This is not clear in the current draft bill, and the bill does not give substantial information in regards to full protection, care and support of women and child victims of trafficking. The Bill makes references to various legislation; i.e. the Children’s Act, however implementation of this Act has been sub – standard, “only 25% of Children’s Act – implemented.”
 The bill is thin on child trafficking victim support & protection. The prevention and protection strategy of child trafficking is critical here. How does South Africa develop a solid trafficking prevention and protection strategy – without having clearer definitions of prevention and protection? Currently, there are huge gaps in child protection services in South Africa. 

d) What is the responsibility of the South African Government?
This is the responsibility of the South African government, to ensure that these measures can at least be followed. The Bill states that
,  “the Intersectoral Committee established by section 40 must, and where appropriate, after consultation with relevant non-governmental organisations, establish public awareness programmes or other measures for the prevention and combating of trafficking in persons designed to (a) inform and educate members of the public, especially those who are vulnerable or at risk of becoming victims of trafficking, foreigners who apply for South African visas who may be victims of trafficking, and South African citizens or permanent residents who apply for South African passports or who depart abroad, on issues relating to trafficking in persons. The Bill also states that the Government should include appropriate measures aimed at reaching rural communities (where WV is mainly operational in South Africa); (b) where possible, be provided in a language understood by the persons at whom they are directed;
World Vision South Africa – welcomes the trend of effective Information, Education and Communication. 
“Since 2008, South Africa has enjoyed greater success in the “3 Ps” of trafficking: Prevention, Prosecution and Protection of victims. In light of these increased efforts to raise awareness and disseminate information about trafficking, to more effectively prosecute this crime and simultaneously address the needs of victims, South Africa has been recognized within the international community for its efforts to stem the tide of this rising scourge. 
e) Culture and the Trafficking: How is Forced Marriage link to trafficking? 

The tradition of “Ukuthwala,” the forced marriage of girls as young as 12 to adult men, is still practiced in remote villages in the Eastern Cape and Kwazulu Natal. According to the Bill, ‘Forced marriage’’ means a marriage concluded against the will and without the valid consent of both parties to the marriage.” This undermines the principle that children can neither legally nor genuinely consent to their own violation.  Another case of human rights, gender based and girl child rights violation.   
This is an important area for the Bill to address cultural practices that border on Child Trafficking (Child Sex Trafficking), also for the bill to understand and address this with the intended targeted population in order to conduct IEC campaign and to settle amicably. 
f) Child Labour and Child Trafficking – Where is the clear line?

Currently there is lack of service provisions for children in regards to child trafficking; therefore we heed a call to strongly increase service provisions for Children in the Bill. 
Can the Children work at the age of sixteen years? According to Labour Law, this is definitely a strong “No!” But in reality, we have a different picture; Children are ‘employed by some farmers’ to work in the fields, which can be seen as child labour exploitation. We are concerned about certain conditions of child labour – that could also be seen as child trafficking – what happens in certain communities whereby this has become the norm and parents are openly letting their children work as seasonal workers, e.g. picking fruits during harvesting season. This is the principle of double effect, cause of lesser of two evils, families are denied access to income and food on the table, yet children who work in the fields bring in some form of income. Government has yet to regulate the industry, and children should not be allowed to work on farms and factories, the unemployed should be given first preference. It is important is to comment on Child Domestic Servitude, and to keep the debate open and alive. 

What is Consent of the Child?

Consent of the Child -. The definition is confusing. It is indeed a foregone conclusion that, “a Child cannot consent,” The Draft Bill should have a clear definition of meaningful consent: (Means as element of crime), 

g) How do you cost the Bill?

The bill assumes that once the National Policy Framework is in place, the costing of the bill will be the responsibility of each respected department – be it law enforcement agencies or social services support. This is not clear in the bill, how does South Africa cost the Bill? How are victims compensated? How are the victims protected? 
h) Further Recommendations:
· Due to the lack of current implementation of existing legislation, there is still not enough evidence and facts on trafficking; therefore a strong need for frontline research on baseline information on trafficking should come forth.
· The drive for heightened public awareness on multi-level platforms should be increased. “The Intersectoral Committee established by section 40 must, and where appropriate, after consultation with relevant non-governmental organisations, establish public awareness programmes or other measures for the prevention and combating of trafficking in persons.” The programmes or other measures referred to in subsection (1) must include appropriate measures aimed at reaching rural communities;  where possible, be provided in a language understood by the persons at whom they are directed; and (c) be reviewed every second year in order to determine their effectiveness.

· This Bill should provide general Information on trafficking to all the Law Protection Agencies. There is a call to scale up at multi-levels. Government and Civil Society should send curriculums to all profession (including South African Police Services), and provide training across the board. 

· We call on an increase of collaboration of Community Policing Forum and Child Protection Forums on Trafficking. 

a.  “Begging is not necessarily trafficking…” Begging – a form of informal economic activity in order to survive, it evolves to trafficking when children are forced to beg on the streets against their wishes and held to bondage to deliver an amount to Trafficker each time. Not every child who begs is trafficked, this is out of sheer desperation, and each case should be reviewed separately, and judged accordingly.
b. Cultural Practices vs. Human Rights (this is not the case of who wins), but an increased dialogue with cultural leaders on what is trafficking, and how certain elements of culture affects the basic human rights of children. We should always protect the Children, and at that same time respect culture, but if culture does not respect the rights of children, ongoing dialogue should be fostered. Culture is good, whereby we obtain value systems and beliefs, but it becomes less good, when basic human rights are violated, these need to be challenged, “This is a case of Culture gone wrong.  Culture also evolves – culture can become  contextual In terms of implementation policy

c. Victim Protection is critical: We call on Government and Civil Society to Support the Bill to move forward, To influence Government and business to direct resources to the area of Victim Assistance: We call on Government to scale up and strengthening on victim assistance. 
Conclusion

World Vision as an active member of the National Child Protection Committee will work closely with government agencies and other civil society organisations by ensuring that Child Well Being issues such as Children Rights, Child Protection and Child Participation remain in the fore front and on the agenda of community child care and protection, for the best interests of children whom we serve. 
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