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In order to keep both documents as clear as possible suggestions for change are reflected in the text of the Bill itself (in track change) attached to this document, whereas the explanation, where necessary, is provided in this document below. The issues the comments relate to are marked in yellow in the Bill for ease of reference.
In general, the Bill is comprehensive responding to various aspects of the trafficking phenomenon. It criminalizes the act of trafficking in persons according to the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially in Women and Children (Trafficking Protocol). It also provides for, inter alia, prevention measures which aim to increase public awareness, protection and assistance for victims, including temporary/permanent residence for foreign victims, compensation to victims, and establishment of the Intersectoral Committee which will monitor the implementation of the Bill. However, certain provisions which are optional in the Trafficking Protocol are missing, this relates in particular to aggravating circumstances and to victim protection. These issues may be dealt with by general criminal law and in such cases a reference would help to make such provisions explicitly applicable.
PREAMBLE
	The preamble only refers to the Trafficking Protocol, but South Africa has ratified a number of other instruments which relate to trafficking and could be referred to as a matter of completeness (ILO Conventions No. 29, No. 105, No. 182, Convention on the Rights of the Child, Convention on the Eradication of all Forms of  Discrimination against Women, Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography, …)  


Chapter 1
DEFINITIONS
In the chapeau of the definition of “abuse of vulnerability” the word abuse in the explanation should be substituted by “situation” in order to avoid explaining a term by using the same term. Also in the chapeau the term “submit to exploitation” may restrict the scope of the term, as a person who submits to the act of trafficking might in this moment not be aware that s/he submits to exploitation. In order to ensure comprehensiveness “to exploitation” should be deleted. In (a), the language is changed in order to respect the fact that persons who remain in a country should not be considered as “illegal”.  In (c), the express inclusion of disease would ensure that this group is also included (although it is understood that the list provided in the section is not exhaustive).
The definition of forced labour seems to be more restrictive than international law when describing the methods to obtain such forced labour. In particular, it would be worth clarifying that the threats, use of force etc does not necessarily need to be directed against the (forced) labourer, but against any person. Also the abuse (or threat to do so) of legal proceedings or any form of the oppression of identification documents is a means to exact forced labour. To bring fully in line with the definition of forced labour in the ILO Convention No. 29 ratified by the RSA, “all work or service which is exacted from any person under the menace of any penalty and for which the said person has not offered himself/herself voluntarily (Art. 2 (1), ILO Convention No. 29 on Forced Labour, 1930)” should be included in the definition. 
IOM recommends that the terminology of “illegal foreign child” be replaced by “child in an irregular situation”, as no person can be considered illegal but only his/her status or situation..
The slavery definition is restricted to slavery “other than to the extent permitted by law”. Which law would permit slavery, to what extent, and how would that comply with South Africa’s international obligations under human rights law and other treaties?
Definition of “trafficker” might well be pre-judging as a person suspected (by whom?) is already qualified as a trafficker. This is against the presumption of innocence. In contrast to this, the definition on “victims of trafficking” does not provide for any “reasonable belief” that someone is a VoT. – This is somewhat unbalanced and might contravene possibilities for comprehensive victims’ protection as it has consequences throughout the Act. Further, the definition is not clear by referring to a person “who is known” to be involved in the offence.
In general, no definition of “trafficker” is found in national legislation. However, if necessary, it could be defined as “a person who commits a crime of ‘trafficking in persons’ and those persons described in Section 4 (2)”.Definition of “trafficking” may better read “trafficking in persons” in order to enhance clarity through uniform terminology in view of the criminalization in Section 4.  
Several relevant terms are not defined at all in this law; this relates in particular to the different means which constitute an element of the crime of trafficking in persons (coercion, deception,… Art 3 of the Trafficking Protocol). To the extent they are not defined elsewhere in South African law, such omission may create gaps.
In Section 2, adding the term “with full respect to their human rights” would clarify on which basis protection and assistance is to be conducted and reflect the approach of the Trafficking Protocol (Article 2 (2)).
   
CHAPTER 3
OFFENCES AND PENALTIES
Section 4 (1), concerning the phrase “Notwithstanding the common law position regarding slavery, the slave trade and practices similar to slavery”, it is not clear what the common law position referred to is and where it is defined. Further, the question arises as to how it relates to the RSA’s international obligations. 
Section 4 (6) does not really fit systematically. If the revocation of licence is considered as punishment in itself a reference to the punishment should be inserted in (6) (wording suggestions in the document).
Re Section 5 – 9: Note that the different forms of committing the crime (attempt, aiding, etc) only seem to refer to the core crime in Section 4, as they are discussed in this section, thereby a gap might be created if for example the carrier who only attempts to commit the crime but does not complete it as his vessel breaks down, would not be liable under this law. To avoid having a gap, the law should refer explicitly to general criminal law (which assumingly includes all those forms of committing crimes).Alternatively, a Section of this content should be added below all the different crimes.
Section 8 (3): an internet service provider is not necessarily a natural person, but may often be a legal person, in which case imprisonment will be difficult. To be comprehensive, a reference to the responsible organs (directors/servant/agent) of a legal person, or reference to general criminal law or any other law setting out the relationship between legal person and its agents might be useful.
Section 9 (1), same issue as with Section 8 (3) concerning legal persons - organs. In general, a provision explicitly covering the responsibility of all legal persons and the consequences for legal persons as well as the contribution of conduct of the organs to such legal persons might be useful.
With respect to the sanctions, the RSA may consider providing the minimum years of /amount of imprisonment/fine, referring to the level of sanctions for other crimes, in the Bill. Although the Trafficking Protocol does not provide guidelines for the severity of sanctions, the sanctions for TiP should be in proportion to the gravity of the offences (as per Art.11 of UN Convention against Transnational Organized Crime).
As noted in our general comments, there is no provision for aggravating circumstances under this Bill. If it is not covered by other criminal laws, consideration could be given to include in this Bill the provision for aggravating circumstances, such as:  
a. Where the offence has involved abuse, serious injury or death of a victim. 
b. Where the offence involves a minor. 
c. Where the trafficked person is physically or psychologically handicapped. 
d. Where the offence involved any other illegal activities or crimes. 
e. Where the crime was committed as part of criminal activity that was systematically practiced or for a long period of time or practiced on a larger scale. Where the use of violence or threats were used. 
f. Where the use of drugs, medications, or arms were used in the commission of the crime. 
g. Where a child has been adopted for purposes of committing the above offences. 
h. Where the offender has committed a repeated offence. 
i. Where the offender is a public official. 
j. Where the offender is a spouse or the conjugal partner of the victim. 
k. Where the offender is in position of responsibility in relation to the victim such as the guardian, a public official or a social worker who is responsible for the minor in the course of their functions or responsibilities).
l. Where the offender was in apposition of trust or has, more specifically abused his/her position of employment. 
m. where the offence involves a pregnant woman 
n. where the offence caused drug addiction or life-threatening illness (e.g., AIDS)
CHAPTER 4
IDENTIFICATION AND PROTECTION OF VICTIMS OF TRAFFICKING
Section 11 (1) obliges individuals belonging to certain professions to report a suspected child victim to the police. In line with the CRC for any action the views of the child should also be regarded. This obligation is not limited, i.e. seems to be applicable no matter if those persons are “on duty” or find the child victim in their private capacity. Section 11 (6) provides for sanctions for the persons in Section 11 (1) to report, however Section 11 (4) also obliges police officials to act in a certain manner. If failure to comply with the provision is not sanctioned in another law, there would be an obligation without sanction.
In Section 11 (2) any other person “may” report such a suspicion. It is a question of national law if there is any obligation to report (in good faith) any suspicions of any criminal conduct, however, in the interest of victim assistance and protection, an obligation to report in such circumstances is recommended.
In Section 12 (1) (b), the requirement of written consent of the suspected VoT to report might contradict the Trafficking Protocol: I.e. according to Article 3 (b) of the Protocol, consent of the victim is irrelevant when the means of (a) have been used, i.a. threat or use of force or other forms of coercion. A VoT might thus have “consented” under duress, in which case s/he might likely not give a written consent to reporting due to that very same duress. If there are reasonable grounds to believe that a person is a VoT, it should be reported. In doing so of course the views of the potential VoT and his privacy rights must be respected as well as his special relationship of trust to the to the persons listed in (1). It then should be up to the police to investigate. This concern is partly remedied by the exception set out in (i) and (ii), but not completely. It is a question of national law, i.e. if there are obligations or restrictions to report a serious crime, but as noted above in the interest of the protection of the VoT, it would seem that there should be an obligation to report. Moreover, the list of “qualified professions” requiring the written consent is extensive.
With reference to the certificate for VoT according to Section 12 (6): Which remedies/appeal right would such a person have – considering that to have or not to have the certificate according to this section has severe consequences for the individual. Referring to Section 15 – criminal proceedings can be conducted against a person who does not have this certificate, and it seems also to be necessary for the provision of health care according to Section 14.  
According to Section 12 (7) immigration officials and labour inspectors are subject to consequences under this Section, not however the other persons listed under (1) – which may make it an obligation without criminal law consequence in relation to them. (Some may be covered by disciplinary measures as requested in Section 34 (10), but this coverage may not be complete.)  
Section 15 excludes criminal prosecution only, but administrative liability seems to still exist. This might be more restrictive than the OHCHR Guidelines. It also lists four points for which there shall be no liability; in order to ensure that this is not in fact limiting any other applicable exclusion of responsibility the addition of a fifth point „Nothing in this provision shall exclude any defences available to the victim under other laws.”, is recommended 

CHAPTER 5
STATUS OF FOREIGN VICTIMS OF TRAFFICKING
Section 16 (3) (investigation if it is safe to return to CoO): How is the VoT involved in those investigations? Does the VoT have a remedy against the result of the investigations already – or will the VoT only be able to explain him/herself on the return once the result of the investigation according to Section 16 (3) is used according to Section 17 to determine if s/he may is eligible for temporary status?
Section 17 (3) if the list of what is taken into account when issuing a visitor’s permit on humanitarian grounds is meant to be exhaustive (harmed, killed or trafficked again), which would be a possible interpretation from the current wording, this might not cover all situations in which such a permit would be necessary. Further if the duration of such a visitor’s permit is not clear from the general legal framework , the lack of specificity may lead to arbitrary treatment. 

CHAPTER 6
Services to Adult Victims of Trafficking
This apparently applies only to adults. Which services will be applicable to children – in particular with reference to Section 20? If this is covered by the Children’s Act this would need to be mentioned.
The provision of Section 23 (but also others) applies to VoT who have been identified in South Africa according to the standards of South Africa, and to a VoT who has been repatriated to South Africa. It is not clear, how those repatriated individuals are identified as VoT. Is SA relying on information received from the repatriating state or does it conduct identification itself? If the latter is the case – would such identification be conducted with any returnee or only when there exists a suspicion already?

CHAPTER 7 
COMPENSATION
Section 25 is not phrased as an obligation, but rather as an option,. The corresponding provisions in the Trafficking Protocol are mandatory, thus a mandatory character should be ensured.

CHAPTER 8
DEPORTATION AND REPATRIATION 
Section 28 (1) might limit the state’s obligation to ensure that the best interest of the child first is a primary consideration. Return of a child has always to be based on a determination as to whether it is in the best interests of the child (as per CRC) and this should be explicitly mentioned.
Section 29 - its relation to Section 28 is unclear: What are reasonable steps? And what is the consequence if no suitable arrangement within the meaning of Section 29 is found? How much time would the Director General, Social Development have to comply with a request in Section 28? What is the consequence if DG, Social Development does not take reasonable steps, or delivers too late? Can the individual nevertheless be repatriated? 



