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20 August 2010

PREVENTION AND COMBATING OF TRAFFICKING IN PERSONS BILL

MEMORANDUM FROM THE SOUTH AFRICAN CHAPTER OF THE INTERNATIONAL ASSOCIATION OF WOMEN JUDGES (SAC-IAWJ)

Human Trafficking is aptly labeled as modern day slavery. We as South Africans are encouraged by the Government’s efforts to combat this crime by, amongst others, legislating on it. The TIP Bill has strengths yet can still be improved by comments and inputs from all of us especially those that are tasked with implementation of legislations such as the judiciary. Since November 2009 to date the SAC-IAWJ has embarked on training and sensitizing judicial officers (defined as Magistrates of the Magistrates Court and Regional Courts and Judges of the High Court) on the Bill in preparation for its becoming law soon. Approximately 150 judicial officers have been trained in partnership with the International Organisation of Migration with funding from the USA State Department and the Department of Justice: Gender Directorate. Having regard to the comments and submissions made by its members in the various provinces of South Africa viz: Kwazulu Natal, Free State, Western Cape and Gauteng with regard to the abovementioned Bill, the SAC-IAWJ submits as follows:
CHAPTER 1 – DEFINITIONS
1. It is proposed that “trafficking” be specifically worded in Section 1 of the Bill to read “trafficking in persons” as it is referred to throughout the Bill and in the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons (PALERMO Protocol). 
CHAPTER 2 – PREVENTION AND COMBATING OF TRAFFICKING OF PERSONS
1.Section 3(1) -  The Intersectoral Committee should also consult with     religious and community-based organisations not falling into the category of “non-governmental” organisations. This section should be amended accordingly

2. The Intersectoral Committee referred to in Section 3(1) should include the Department of Education, especially as children are regarded as most vulnerable people. Section 40 should be amended accordingly.

CHAPTER 3 – OFFENCES AND PENALTIES
1. Section 7A should be inserted to make provision for protection/ exemption of witnesses similar to the provisions of Section 204 of the Criminal Procedure Act 51 of 1977 which empowers the State to withdraw charges against one or two accused persons in order to bolster the State’s case and have the king pins in this industry properly convicted and sentenced. Witnesses are a crucial part of bringing cases to court and successfully prosecuting such cases. Such a provision will give whistleblowers and “insiders” the confidence to come forward with information and testify in court against, for example, syndicate bosses.

2. The penalty for contraventions by an internet service provider in Section 8 should be increased, for example imposition of a cumulative daily fine as well as an increase in the term of imprisonment.

3. The penalty stipulated in Section 9(1) is too lenient and the term of imprisonment should be increased to at least 15 years.

4. Section 9(2) unnecessarily creates a defence for carriers and should be deleted.

5. Section 9 is in any event not compliant with the Adjustment of  Fines Act 101 of 1991 and consequently the Bill should make reference to the adjustment of  Fines Act pending the Minister’s increase of fines as suggested in 6 below.
6. The Minister should adjust the fines in respect of the jurisdiction of the Magistrate and Regional courts to reflect stern fines for serious offences such as trafficking in persons.
CHAPTER 4 – IDENTIFICATION AND PROTECTION OF VICTIMS OF TRAFFICKING 

1. The provisions of this section are thought to be too prescriptive, especially as the level of trauma and the psychological or psychiatric condition of the victim may not be known. The 24 hour period stipulated in Section 12(4) could also jeopardise the investigation and ultimate prosecution of the case. It is suggested that the use of words such as “as soon as reasonably possible” may be more conducive to achieving the objectives of the Bill. 

2. The provisions of Section 13(1)(b) place an onus on a victim to give consent. This may be too burdensome, especially if the victim is being coerced and is in a state of fear. It is suggested that the consent of the victim be dispensed with entirely.
3. The comments in respect of the 24 hour period in Section 12 also apply in respect of this section.

CHAPTER 5 – STATUS OF FOREIGN VICTIMS OF TRAFFICKING
1. Section 17 should stipulate who would bear the expenses related to the victim’s stay in the RSA during the 90 day recovery and reflection period, or such extended period provided for in Section 17(4).

CHAPTER 6 – SERVICES TO ADULT VICTIMS OF TRAFFICKING

1. While this Chapter sets out actions to be taken by an accredited organisation, the issue of resources, such as shelters and other accommodation for victims of trafficking have not been addressed. It is suggested that this be included in this Chapter.
CHAPTER 7 – COMPENSATION
1. Section 27 should be amended to make reference to the Regional Court which now has civil jurisdiction, namely Sections 27(1)(c), 27(2), 27(3)(b), 27(3)(c), 27(4)(a), 27(4)(d) and 27(5)(c). Section 28(2) should similarly be amended.

2. Although this Chapter provides for the recovery of claims in the civil courts, this could effectively deny the victims of trafficking in persons proper access to justice, as civil proceedings are lengthy and expensive. The victim may not have the financial resources or the time to pursue civil action. It is suggested that this be reviewed, and an expedited procedure be provided for. Legal representation, at the expense of the State, should be provided for victims of trafficking in persons to file such civil claims. 
3. Consideration should be given to amending Sections 27 and 28 to provide for the freezing and forfeiture of the assets of the trafficker/convicted person, to prevent him/her dissipating or disposing of the assets and thus effectively denying the victim satisfaction of the court order. A Preservation Order similar to that provided for in the Prevention of Organised Crime Act 121 of 1998 will address the issue.
GENERAL

The SAC-IAWJ recommends that, in order to ensure effective implementation of the Bill, once it passes into Law, the following should be considered and given effect to:

1. Proper coordination among the various role players, particularly those forming the Intersectoral Committee, to ensure the same level of commitment to implementation.

2. Proper costing and monitoring of the Bill.
3. Intensive and extensive training of all role players from the investigation team to the judiciary, including diversity/social context training will be necessary.
4. The establishment/provision of resources to support implementation, such as provision of adequate accommodation for victims.

5. The engagement of experts, trained in the field of combating trafficking in persons, social and psychological services, etc.

6. There should be a register of accredited experts to consult on the psychological impact of trafficking on victims to testify in courts, which register should be updated annually.
7. Development of guidelines for all role players by practitioners/judicial officers who have hands on experience with the implementation of legislation aimed at addressing issues and eradication of gender bias. These guidelines will make it easy for each role player to understand what other role players do and be able to hold them accountable.
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