










TIP 5

 August 18th 2010
SUBMISSION TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT OF THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA ON THE:

PREVENTION AND COMBATING OF TRAFFICKING IN PERSONS BILL

1. I submit on behalf of the World AIDS Campaign, a global NGO with its main office in Cape Town South Africa, which provides support for campaign activities by civil society to encourage government delivery of Universal Access to HIV prevention, treatment, care and support, without discrimination.

2. Between 1996 and 2008 I was a Member of Parliament in New Zealand, where I personally sponsored the Prostitution Reform Bill; it became law in June 2003.  Through that, New Zealand became the first country in the world to decriminalize sex work.  In March 2009 I became the Global Programme Manager of the World AIDS Campaign, based in its Cape Town office.  The World AIDS Campaign works through media, in-country and Africa-wide civil society campaign support and global networking to maximise pressure for delivery of commitments by all governments to provide HIV-related services.  This includes extensive work with womens and sex worker agencies.
3. I would like to make a verbal submission to the Committee.
4. We welcome this legislation as a serious and well-informed attempt to create a coherent and coordinated approach to a pernicious and disturbing reality of the contemporary world. More effective identification of and control of trafficking will help to prevent the spread of HIV, since the virus is most likely to spread in high-risk environments.  Our comments relate to one issue of fundamental importance in relation to this legislation, and in relation to this we propose a limited range of specific amendments.

5. This Bill is predicated on information reaching public authorities which results in traffickers being prosecuted and convicted, and those trafficked being rescued.  Trafficking remains undetected when its victims are unable or unwilling to present to public authorities, or when those who become aware that someone has been trafficked are unable or unwilling to pass that information to public authorities. Trafficking into the South African sex industry – reportedly a major element of the overall trafficking activity - is effectively disguised by the fact that sex workers and their clients are criminalized by South African law.  When one law directly mitigates against the operation of another in such a way, the Parliamentary Committee charged with considering the matter should, we submit, be concerned and seek to redress that situation.   Thus, the legal status of sex work is fundamentally linked to the transparency around trafficking, and to the likelihood of its detection.  The legal status of sex work is an issue which Parliament needs to address, noting that the South African Law Reform Commission has been considering the issue for eight years and that the matter is repeatedly addressed through specific cases in the legal system, with the Constitutional Court having concluded in October 2002 that the legal status of sex work was a matter which Parliament needed to address and resolve.  We therefore submit that in its report on this Bill, the Committee should urge that the Government prepare legislation to decriminalize sex work, to complement the impact intended for this legislation, and to ensure that the law concerning sex work works in favour of exposure of trafficking.
6. The definition of trafficking contained in Chapter 1 – Definitions and Objects of the Act is circular, and lacks clarity.  “Sexual grooming” and “abuse” needs to be defined; and the final four lines of the definition (55 to 59) seems to focus on the motivation for the trafficking, rather than succeeding in focusing on defining the trafficking itself. I understand that other submitters will be raising a similar point.
7. In order to ensure that the issue of the legal status of sex work is recognized as integral to the effective operations of this legislation, and to ensure that if sex work is decriminalized or legalized then the impact of that greater transparency on trafficking is measured in the interests of public policy, we propose that the following wording be added to the listings of the content of reporting obligations at 36 (1):

“ the impact of the legal status of sex work on the ability of the police to identify and resolve cases of trafficking for the purpose of sex work” ;
and the following wording be added to the listings of the content of reporting obligations at 36 (3):

 “the impact of the legal status of sex work on the ability of immigration officers to identify and resolve cases of trafficking for the purposes of sex work”;
and the following wording be added to the listings of the content of reporting obligations at 36 (5):

 “the impact of the legal status of sex work on the ability of labour inspectors to identify and resolve cases of trafficking for the purposes of sex work”;
and the following wording be added to the listings of the content of reporting obligations at 36 (7):

 “the impact of the legal status of sex work on the ability of prosecuting authorities to successfully prosecute cases of alleged trafficking for the purposes of sex work”.
8. In order to ensure a coherent and consistent approach to policy in this area, insert after 39 (1) (a) and 41 (1) (a) (i):
(new b)/new ii) ensure that legislation in related areas serves to expose trafficking, and if it does not, seek reform of such legislation.
Tim Barnett, Global Programme Manager, World AIDS Campaign, Cape Town

