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1.
INTRODUCTION
1.1
We have been requested to prepare a response to the constitutional concerns raised by the South African National Defence Force Union (SANDU) during the public hearings conducted on the Defence Amendment Bill (the Bill), which amends the Defence Act, 2002 (Act No. 42 of 2002). 

1.2
 The Bill purports to establish the Defence Force Service Commission (Commission). Clause 5 establishes and sets out the functions of the Commission. In terms of the proposed new section 62B(1), the Commission must -

“(a)
on an annual basis, make recommendations to the Minister on improvements of salaries and service benefits of members;
(b)
make recommendations to the Minister on policies in respect of conditions of service
;

(c)
promote measures and set standards to ensure the effective and efficient implementation of policies on conditions of service within the Defence Force, and make recommendations to the Minister in this regard;”.
1.3
In order to make recommendations, the Commission must enquire into and consult, amongst others, “any interested person or body on conditions of service” (our underlining).

1.4
During public hearings on the Bill stakeholders argued that the Bill is unconstitutional because its effect is to remove trade unions’ right to collective bargaining.
2.
SANDU 
2.1
During the public hearings, SANDU made submissions regarding the constitutionality of the Bill, more specifically clause 4 which amends section 55 of the Act. 
2.2
The main argument of SANDU is that clause 4 takes away the right of military trade unions to collective bargaining, contained in the General Regulations for the South African National Defence Force and Reserve, 1999 (Regulations). They argue that the right to collective bargaining is derived from section 23(5)
 of the Constitution, and confirmed by the Constitutional Court (see paragraph. 3.1 below), which declared that members of the Defence Force have a right, in terms of section 23(5) of the Constitution to collective bargaining and may establish trade unions because they are regarded as workers for the purposes of section 23 of the Constitution.  
2.3
SANDU also argues that the limitation of the right to collective bargaining, reflected in clause 4, is not justifiable in terms of section 36
 of the Constitution, because the only justification for this limitation is contained in paragraph 2.5 of the Memorandum on Objects of the Bill which states that –

“In order to relieve the Defence Force from depending solely on the largely dysfunctional bargaining process as the only mechanism towards achieving improved conditions of service and service benefits, the Bill proposes the establishment of an independent Defence Force Service Commission (Commission). The purpose of the Commission would be to render expert advice and provide a mandate to the Minister in respect of the improvement of military members’ conditions of service and service benefits.”.
2.4
Accordingly, SANDU contends that this “justification” does not pass the test of section 36, the limitation clause in the Constitution. We considered their argument and for the reasons stated below we do not share its view.
3.
DISCUSSION
3.1
Section 126B(1)
 of the Defence Act, 1957 (Act No. 44 of 1957) prohibited members of the Defence Force from belonging to a trade union.  

3.2
 In South African National Defence Force Union v Minister of Defence 1999(4) SA 469 (CC), the South African National Defence Force Union relying on section 23 of the Constitution, challenged the constitutionality of section 126B(1) of the Defence Act, 1957 (Act No. 44 of 1957) which prohibited members of the Permanent Force from belonging to a trade union.

3.3
 The court tested the constitutionality of section 126B(1) against section 23(2) of the Constitution. In paragraph 23 O”Regan J held that the Permanent Force (of the Defence Force) constitutes workers for the purposes of section 23(2) of the Constitution and that section 126B limits and infringes the right to form and join trade unions. Therefore when the court considered section 126B(1) in conjunction with section 23(2), it found that members of the Permanent Force, for the purposes of section 23(2) of the Constitution, must be regarded as workers and have the right to form and join trade union. 
3.4
In South African National Defence Force Union v Minister of Defence and others 2007 (8) BCLR 863 (CC), O’Regan J at paragraph 50, stated that—

“It is that at the minimum section 23(5) confers a right on trade unions, employers’ organisations and employers to engage in collective bargaining that may not be abolished by the legislature, unless it can be shown that such abolition passes the test for justification established in section 36 of the Constitution”.  

3.5
Having found that section 126B(1) limits the right to form and join trade unions, the court then had to establish whether this limitation is justifiable in terms of section 36 of the Constitution. The court held, at paragraph 38, that section 126B(1) cannot be saved by section 36 of the Constitution because –

“the total ban on trade unions in the Defence Force clearly goes beyond what is reasonable and justifiable to achieve the legitimate state objective of a disciplined military force. Such a ban can accordingly not be justified under section 36.”.
3.6
The case confirmed that members of the Defence Force have the right to, amongst other things, form and join a trade union and that every trade union has the right to engage in collective bargaining. 

3.7
It is our view that the case settled the existence of the two rights but did not prescribe or comment on how the right must be given effect to and exercised.

3.8
 The Regulations, which were made in terms of section 87(1)(rB), read with section 126C
 of the Defence Act, 1957 (Act No. 44 of 1957) give effect to the right to collective bargaining and the right to join and form trade unions, and empower the Minister to make regulations on “the rights of members of the Permanent Force in connection with all matters concerning labour relations.”.
3.9
Regulation 4 provides as follows:


"4.
(1)
Subject to the provisions of these Regulations, a member shall be entitled to exercise his or her labour rights as contemplated in section 23 of the Constitution, on an individual basis or collectively through a military trade union.



(2)
No member of the Permanent Force or of any Auxiliary Service may join or belong to any trade union other than one established in terms of these Regulations.".
3.10
The Regulations promulgated in 1999 provide for the establishment of—
· the Military Bargaining Council (MBC); 

·  the Military Arbitration Board (MAB); 

· military trade unions; and

· collective bargaining.
3.11
 The parties to the MBC engage in collective bargaining relating to the prevention and resolution of labour disputes. Regulation 63 provides for the functions of the MBC
.  The Regulations define collective bargaining as—
“ the process whereby the employer and military trade unions engage in negotiations on matters of mutual interest;”.

3.12
Regulation 3(c) provides that the objective of the Regulation is to provide for collective bargaining on certain issues of mutual interest.

3.13
Currently, section 55 provides that the pay, salaries, entitlement, allowances  

and disbursements of members of the Defence Force are agreed upon in the MBC, failing which the Minister may make a determination (concerning such pay and salaries) after considering a report from the MAB.

3.14
The Bill enhances this process by introducing the Commission which must, amongst other things—
“(a)
on an annual basis, make recommendations to the Minister on improvements of salaries and service benefits of members;”.

3.15 
In other words, the Bill envisages that the current collective bargaining process will take place in the same way it takes place currently and once completed it will feed into the work of the Commission.  This is made apparent by clause 5
 which broadly lays down the procedure the Commission must follow before making any recommendations to the Minister. 
The Commission must on an annual basis –

· enquire into or conduct research on conditions of service;

· review policies;

· evaluate and monitor the implementation of such policies;

· consult with the Secretary for Defence, the Chief of the

       Defence Force, members of the Defence Force and any other

       interested person or body on conditions of service and any

       other matter relating to the purview of its functions;

· consider any representations made to the Commission;

· consult with National Treasury;

· confer with the Department responsible for public service and

     administration, the Public Service Commission and any other

           relevant stakeholder within the public service.
3.16
Clause 4
 amends section 55 to the effect that that the pay, salaries, entitlement, allowances and disbursements of members of the Defence Force are approved by the Minister acting in consultation with the Minister of Finance, on the recommendation of the Commission. This amendment enhances and enriches the executive decision - making powers of the Minister when it comes to the conditions of service of members of the Defence Force. 

3.17
The effect of clause 4 is that whereas collective bargaining will be conducted in the MBC in respect of “pay, salaries and allowances of members, including the pay structure” in terms of the Regulations, the Commission will perform its legislative mandate by enquiring, consulting and recommending to the Minister on these issues, which form part of the conditions of service for members of the Defence Force. It is our submission that there is no conflict between the clause 4 and the MBC process provided in the Regulations. The work of the Commission is harmonised with the existing bargaining process.  The guide that the Regulations provide relating to the exercise of the right to collective bargaining is harmonised with the Bill, specifically, the creation of the Commission and its functions.
3.18
In addition, trade unions are afforded two opportunities to exercise their right to engage in collective bargaining; first as part of the MBC consulted as an interested person or body contemplated in the proposed section 62 B(1)(d)(iv) and secondly, as an individual interested person or body, also contemplated in the proposed section 62 B(1)(d)(iv).

3.19
The amendment of section 55 in the Bill results only in a change of process by which pay and salaries are decided, and does not take away the right to collective bargaining. The rights to collective bargaining and to form and join trade unions remain intact.
3.20
 The Bill does not prevent the employer and military trade unions from engaging in negotiations on matters of mutual interest including the pay and salaries of members of the Defence Force, in the MBC, in terms of the Regulations. 

4.
CONCLUSION
4.1
 We submit that clause 4 does not take away or limit the right to collective bargaining.
4.2
The Bill provides for a new and complementary process, unique to the Defence Force, and has not interfered with the right to collective bargaining on to form and join a trade union.
Mongameli Kweta
Senior State Law Adviser

For

ENVER DANIELS

CHIEF STATE LAW ADVISER

� ‘‘‘conditions of service’ includes conditions relating to—


(a) recruitment procedures and advertising and selection criteria;


(b) appointment and appointment processes;


(c) job classification and grading;


(d) salaries, allowances and service benefits;


(e) job assignments;


(f) working environment and facilities;


(g) training and development;


(h) performance evaluation systems;


(i) promotion;


(j) transfers;


(k) demotion;


(l) disciplinary measures other than dismissals;


(m) dismissal;


(n) scarce skills;


(o) pay progression;


(p) deployment benefits;


(q) tools of trade;


 (r) accommodation; and


(s) any other matter pertaining to conditions of service;”.





�23.  Labour relations.—(1)  Everyone has the right to fair labour practices.


(2)  Every worker has the right—


	(a)	to form and join a trade union;


	(b)	to participate in the activities and programmes of a trade union; and


	(c)	to strike.


(3)  Every employer has the right—


	(a)	to form and join an employers’ organisation; and


	(b)	to participate in the activities and programmes of an employers’ organisation.


(4)  Every trade union and every employers’ organisation has the right—


	(a)	to determine its own administration, programmes and activities;


	(b)	to organise; and


	(c)	to form and join a federation.


(5)  Every trade union, employers’ organisation and employer has the right to engage in collective bargaining. National legislation may be enacted to regulate collective bargaining. To the extent that the legislation may limit a right in this Chapter, the limitation must comply with section 36 (1).


(6)  National legislation may recognise union security arrangements contained in collective agreements. To the extent that the legislation may limit a right in this Chapter, the limitation must comply with section 36 (1)





� 36.   Limitation of rights.—(1)  The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including—


	(a)	the nature of the right;


	(b)	the importance of the purpose of the limitation;


	(c)	the nature and extent of the limitation;


	(d)	the relation between the limitation and its purpose; and


	(e)	less restrictive means to achieve the purpose.


(2)  Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.





�  (1) A member of the Permanent Force shall not be or become a member of any trade union as defined in section 1 of the Labour Relations Act, 1956 (Act No. 28 of 1956): Provided that this provision shall not preclude any member of such Force from being or becoming a member of any professional or vocational institute, society, association or like body approved by the Minister.





� 126C. Any member of the Permanent Force shall exercise his rights with respect to labour matters in terms of the regulations, and the State as his employer shall handle and administer all such matters, including the resolution of disputes, in accordance with the regulations.





      � 	Functions of Council duties


	63.	The powers and duties of the Council include—


a.	the conclusion of collective agreements;


b.	the enforcement of collective agreements;


c.	the prevention and resolution of labour disputes; and


d.	the promotion of labour relations and training in this regard.


                     � “Functions of Commission


62B. (1) The Commission must—


(a) on an annual basis, make recommendations to the Minister on


improvements of salaries and service benefits of members;


(b) make recommendations to the Minister on policies in respect of


conditions of service;


(c) promote measures and set standards to ensure the effective and


efficient implementation of policies on conditions of service within the


Defence Force, and make recommendations to the Minister in this


regard; and


(d) for the purposes of making recommendations contemplated in


paragraphs (a), (b) and (c)—


(i) enquire into or conduct research on conditions of service;


(ii) review policies;


(iii) evaluate and monitor the implementation of such policies;


(iv) consult with the Secretary for Defence, the Chief of the


Defence Force, members of the Defence Force and any other


interested person or body on conditions of service and any


other matter relating to the purview of its functions;


(v) consider any representations made to the Commission;


(vi) consult with National Treasury;


(vii) confer with the Department responsible for public service and


administration, the Public Service Commission and any other


relevant stakeholder within the public service;


(viii) consider, among others—


(aa) the rank structure of the Defence Force;


(bb) the affordability of different levels of remuneration of the


Defence Force;


(cc) current principles and levels of remuneration in the public


service generally; and


(dd) inflationary increases.”





� ‘‘Pay, salaries and entitlements


55. (1) Members of the Regular Force and Reserve Force must receive


such pay, salaries and entitlements including allowances, disbursements


and other benefits in respect of their service, training or duty in terms of this


Act as may from time to time be [agreed upon in the Military Bargaining


Council] recommended by the Commission to and approved by the


Minister acting in consultation with the Minister of Finance.


[(2) If no agreement contemplated in subsection (1) can be reached in


the Military Bargaining Council, the Minister may, after consideration


of any advisory report by the Military Arbitration Board and with the


approval of the Minister of Finance, determine the pay, salaries and


entitlements contemplated in that subsection.]’’.





