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LEGAL OPINION 

1. I was requested to urgently advise the Portfolio Committee on Defence and Military Veterans (the PC) whether the Defence Amendment Bill [B11-201 0] (the Bill) would pass constitutional muster if passed in its current form.

Background

The Bill seeks to amend the Defence Act 42 of 2002 ( the Act)

3. In  terms of the rule 243(1)(A) of the National Assembly Rules, the State Law Adviser responsible for the Bill on the 6 May 2010 certified that the Bill was inter alia consistent with the Constitution.

4. The South African National Defence Union (SANDU) however submitted that the Bill in its current form will not pass constitutional muster in that it – 
· effectively precludes military "trade unions to engage in collective bargaining on the issue of remuneration;
· dramatically curtails collective bargaining on other legitimate grounds.
5. SANDU submitted a legal opinion by Adv Gilbert Marcus S.C and Adv Friedman which in essence argues that the Bill in its current form would not pass constitutional muster in that it unjustifiably limits the rights of members of the South African National Defence Force (SANDF) as contained in section 23 of the Constitution.

6. On 17 August 2010, the Office of the State Law Adviser submitted a further opinion in which they considered the SANDU opinion. The State Law Adviser reiterated that the Bill, as introduced, is constitutional.

The legal issues

7. Given the limited time period in which to respond, I confine my views to the allegation by SANDU and the response by the State Law Adviser.

8. I have studied the Bill and the above mentioned legal opinions. I concur with the view of Adv Marcus S.C that the disputed provisions of the Bill are likely to be deemed inconsistent with the Constitution, if challenged.

Current provisions of the Act and the proposed amendments which may pose a constitutional challenge

9. In terms of the Memorandum on the Objects of Bill (the Memorandum), one of two key objectives is to establish a permanent Defence Force Service Commission (Commission), which will advise the Minister "with regard to the improvement of conditions of service of members of the Defence Force".

10.ln this regard clause 2.5 of Memorandum states that to "relieve the Defence Force from depending solely on the largely dysfunctional bargaining process as the only mechanism towards achieving improved conditions of service and service benefits, the Bill proposes the establishment of the ... Commission. The purpose of the Commission would be to render expert advice and provide a mandate to the Minister in respect of the improvement of conditions of service and service benefits for members of the Defence Force".

11. The Bill thus inserts an expanded definition of "conditions of employment, and inserts proposed sections 62A, 628, 62C, 62D, 62E, 62F, 62G, 62H, 621, 62J, 62K and 62L into the Act. These provisions inter alia provide for the establishment, functions, appointment, removal and accountability of the Commission. In terms of proposed section 62B(1), key functions of the Commission are to -


· on an annual basis, make recommendations to the Minister on the improvements of salaries and service benefits of members;
· make recommendations to the Minister on policies in respect of conditions of service;
· promote measures and set standards to ensure the effective and efficient implementation of policies on conditions of service within the Defence Force, and make recommendations to the Minister in this regard;.."
12.Significantly, the Bill also amends sections 52,53,55 and 82 of the Act.

13.Sections 52 and 53 currently, inter alia, provides that the terms and conditions of service in the Regular Force and the Reserve Force as well as "conditions and procedures regarding enrolment, appointment, promotion and transfer, but not remuneration, are as prescribed."

14. Section 55 currently provides that the pay of both the Regular and Reserve Forces is determined by the Military Bargaining Council (MBC). Section 55(2) of the Act further provides that if no agreement is reached in the MBC, "the Minister may, after consideration of any advisory report by the Military Arbitration Board and with the approval of the Minister of Finance, determine the pay, salaries and entitlements" of SANDF members.

15. Section 82(1) of the Act currently provides that the Minister may make regulations on, inter alia, the conditions of service of members of the SANDF, excluding remuneration. Chapter XX of the General Regulations of the South African National Defence Force and Reserves thus regulates labour relations in the SANDF. The regulations were amended subsequent to South African National Defence Union v Minister of Defence and Another 1999 (4) SA 469 (CC) ("SANDU I") when the Constitutional Court held that certain provisions of Chapter XX were overly restrictive and hence unconstitutional.

16. Chapter XX currently provides for fair labour practices, the establishment of military trade unions and collective bargaining. While it places justifiable limits on the rights of SANDF members to strike, it does permit peaceful unarmed assembly and picketing. Importantly, the regulations provide that trade unions may engage in collective bargaining in respect of the pay, salaries and allowances of members, Including the pay structure, general service benefits, general conditions of service, labour practices, and procedures for engaging in union activities within units and bases. The regulations also delineate the functions of the MBC, which includes "the resolution through conciliation, and failing conciliation, referral to the Board of any dispute arising between the parties to the Council about matters of mutual interest on which an agreement cannot be reached".

17. The proposed amendment to section 82(1) provides that the Minister wo'uld in future be empowered to make regulations on the conditions of the SANDF, including that of remuneration and entitlements.

18.ln summary the above proposed amendments together remove the MBC from determining the pay of SANDF members. The current system will be replaced with a system in which the Minister, on recommendation of the Commission, determines levels of pay. The proposed amendments also empower the . Minister to make regulations on conditions of service generally and to define in detail what is meant by conditions of service. The effect of this will be to remove provisions which regulate collective bargaining in the SANDF.

Provisions of the Constitution

19.5ection 23(1) of the Constitution provides that everyone has the right to fair labour practices. Section 23(2) inter alia also provides that every worker has the right to form and join a trade union and to participate in the activities and programmes of a trade union.

20.Section 23(5) further provides that every trade union, employers' organisation and employer has the right to engage in collective bargaining and that national legislation may be enacted to regulate collective bargaining.

21. To the extent that the legislation may limit a right in this chapter, the limitation must comply with section 36(1) of the Constitution.

22. ln Constitutional Law of South Africa (ch53, p32), it is pointed out that "[c]ollective bargaining is inextricably linked to the right to join and form representative organisations [and] to organise and to strike. These rights - jointly and severally - promote democracy in the workplace and the achievement of worker dignity It is through such bargaining that workers can most effectively challenge the countervailing power of employers. Final Constitution recognizes the importance of collective bargaining by granting trade unions, employer organizations and employers the right to engage in collective bargaining. The wording in [section] 23 is consonant with that in Constitutional Principle XXVIII [which] states that '. . . the right of employers and employees to join and form employer organisations and trade unions and to engage in collective bargaining shall be recognised and protected. ...

23. With the exception of the right to strike, the above applies equally to members of the SANDF.

Judgments of the Constitutional Court

24.ln SANDU I while the the Constitutional Court held that it was not unconstitutional to prohibit SANDF members from striking, section 126B of the Defence Act 44 of 1957 was unconstitutional as it inter alia prohibited SANDF members from being members of trade unions or to perform any act pf public protest. The Court relied on the right to freedom of expression to hold that the prohibition on public protest in section 126B of the Act did not meet the test in terms of the limitations clause as contained in section 36 of the Constitution.

25. The Court held that while section 199(7) of the Constitution prohibits partisan behaviour on the part of SANDF members the limitations in section 126B were not justified. It held that section 126B "suggests that members of the Defence Force are not entitled to form, air and hear opinions on matters of public interest and concern. It suggests that enrolment in the Defence Force requires a detachment from the interests and activities of ordinary society and of ordinary citizens. Such a conception of the Defence Force cannot be correct. Members of the Defence Force remain part of our society, with obligations and rights of citizenship. All s 199(7) requires is that they perform their duties dispassionately. It does not require that they lose the rights and obligations of citizenship in other aspects of their lives" (SANDU I, para 12).

26. With regard to employment relations, the Court held that "when s 23(2) speaks of 'worker', it should be interpreted to include members of the armed forces, even though the relationship they have with the Defence Force is unusual and not identical to an ordinary employment relationship. The peculiar character of the Defence Force may well mean that some of the rights conferred upon 'workers' and 'employers', as well as 'trade unions' and 'employers' organisations', by s 23 may be justifiably limited..

27.Significantly, the Court held that "if the government wishes to limit the rights afforded to members of the armed forces by s 23(2), it may do so, as long as that limitation is reasonable and justifiable in an open and democratic society as provided for in s 36 of the Constitution." (SANDU I, at para 27). It is thus widely acknowledged for example that it is justifiable to prevent SANDF members from striking.

28.ln a subsequent decision, the Constitutional Court in South African National Defence Union v Minister Of Defence and Others 2007 (5) SA 400 (CC) ("SANDU II") further held that at a minimum, s 23(5) of the Constitution confers a right on trade unions, employers' organisations and employers to engage in collective bargaining that right "may not be abolished by the Legislature, unless it can be shown that such abolition passes the test for justification established in s 36 of the Constitution" (SANDU II at para 50).

Effect of the proposed amendments on collective bargaining in the SANDF

29. It is submitted by SANDU that the purpose of the proposed amendments are "quite overtly to relieve the defence force from having to bargain collectively" both on issues of remuneration as well as on conditions of service.

30.SANDU submits that "most central to the right to collective bargaining is the issue of remuneration. ... [it] is the focal point of collective bargaining". They further express the view that the proposed amendments constitute a significant and unjustifiable limitation on the right to collective bargaining of military trade unions.

31. By contrast the State Law Adviser is of the view that as the Regulations still provide for collective bargaining in the MBC, there is no conflict between proposed section 55 and the process as provided for in the Regulations.

32. While section 36 of the Constitution provides that rights in the Bill of Rights may be limited by a law of general application "to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including​

(a). the nature of the right;

(b). the jmportance of the purpose of the limitation;

(c). the nature and extent of the limitation;

(d). the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose."

33. SANDU correctly submits that the onus is on the state to justify such a limitation.' .

34. The Constitutional Court in S v Manamela and another 2000 (3) SA 1 (CC) at paragraph 66 held that the limitation test is to determine the proportionality "between the extent of the limitation of the right considering the nature and importance of the infringed right, on the one hand, and the purpose, importance and effect of the infringing provision, taking into account the availability of less restrictive means available to achieve that purpose".

35. The purported aim of the limitation, as stated in the Memorandum, is to "relieve the Defence Force from depending solely on the largely dysfunctional bargaining process as the only mechanism towards achieving improved conditions of service and service benefits".

36.Section 55(2) of the Act already however provides that "[i]f no agreement ... can be reached in the Military Bargaining Council, the Minister may, after consideration of any advisory report by the Military Arbitration Board and with the approval of the Minister of Finance, determine the pay, salaries and entitlements"

37. Proposed section 63B(4) however provides that the Minister will determine conditions of service for members of the Defence Force on recommendation of the Commission. This read together with the expanded definition of "conditions of service" in section 1, allows the Minister to bypass the collective bargaining process as the Minister may act in accordance with a recommendation of the Commission on conditions of service.

38. While SANDU concedes that the proposed amendments do not go so far as to diminish overtly the entitlement of unions to engage in collective bargaining they indicate that "by effectively providing that the collective bargaining process may be bypassed not only on the issue of remuneration but also on almost all other issues in respect of which collective bargaining is currently envisaged, collective bargaining is rendered irrelevant.

39.1 agree with the SANDU submission that the effect of the above provisions are likely to be deemed unconstitutional as - 


· it is settled law that SANDF members have the right to collective bargain on issues of remuneration and conditions of service.

· it is equally clear that the proposed amendments will have the effect of removing the right to collective bargaining on the issue of remuneration as well as on conditions of employment.

· while section 36 of the Constitution allows the above rights to be limited, the proposed amendments will not pass the limitation test as enunciated by the Constitutional Court.

40. It must also be borne in mind that at the public hearings SANDU submitted that it has already briefed counsel to challenge the above provisions should Parliament pass the Bill in its current form.

Adv -Mukesh R Vassen: Parliamentary Legal Adviser

