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1 Introduction
On 14 April 2010, the South African Human Rights Commission (the Commission), appeared before the Parliamentary Portfolio Committee on Justice and Constitutional Development (the Committee). The purpose of the meeting was for the Commission to present its 2010/11 - 2012/13 Strategic Plan and budget to the Committee. 

The Commission was represented in Parliament on 14 April 2010 by Adv. Mabedle Lawrence Mushwana, the Chairperson of the Commission, who presented the strategic overview and priorities of the Commission. He was accompanied and supported by the Deputy Chairperson, Pregs Govender and Commissioners Lindiwe Mokate, Joseph Malatji and Danny Titus. The Chairperson tendered Commissioner Janet Love’s apologies. The Commissions Strategic Action Programme was presented to the Committee by the Acting Chief Executive Officer (ACEO), Adv. Naledzani Mukwevho and the Commissions’ budget was presented by Acting Chief Financial Officer (ACFO), Mr. Masaswivona Nhlungwana. 

During the meeting, Committee members raised a number of issues and concerns regarding the Commissions public profile, its budget, work in the area of access to information, the functioning and outputs of the Commissions Legal Services Programme and general strategic issues. The Commission was invited to provide Written Responses to the Committee.  

In addition to the Written Responses provided herein, the Commission requests that the Committee assists the Commission by providing further information and / or taking the necessary steps within its’ powers to bring the following matters to conclusion: 

· the drafting and adoption of conditions of service for Commissioners; 

· the appointment of the vacant Commissioners post and an Information Commissioner; 

· the processing of the Human Rights Commission Act Amendment Bill; 
· the allocation of additional funds in order that the Commission can give adequate effect to its legislative responsibilities in terms of the Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA) and the Promotion of Access to Information Act 2/2000 (PAIA); and 

· ensuring that Commission reports tabled in Parliament are adequately processed and that Parliament  assists the Commission through its oversight function to conduct follow up on the recommendations contained therein; and

· a clear indication of the process to be followed and time framework in relation to the adoption and further processing  by Parliament of the report of the Ad Hoc Committee on the Review of Chapter 9 and Associated Institutions (C9 Report). The Commission notes with satisfaction that on 21 November 2008 the National Assembly passed a motion in which it “…adopts the recommendations in the Report pertaining to the establishment of a properly resourced Unit to co-ordinate all interactions between the National Assembly and other Statutory Bodies: urges speedy establishment of the Unit on Constitutional Institutions and other Statutory Bodies and recommends that its location, structure and mandate be determined by the Speaker, having given due consideration to the National Assembly’s constitutional obligations with regard to Chapter 9 institutions, associated bodies and other statutory bodies;…” and “…  urges further that consideration be given to the implementation of the recommendation in the Report pertaining to budgets of the bodies reviewed being contained in a separate Program in Parliaments budget vote, as envisaged by the Ad Hoc Committee.” 
The above matters are crucial to ensuring that the Commission is adequately resourced to fulfil its constitutional mandate. 

2.
 PUBLIC PROFILE OF THE COMMISSION

2.1. Committee members were concerned by the Commissions’ lack of public presence on topical issues in the country. An example that was made included that of Julius Malema’s utterances and his undermining of a court order. 

The Commission acknowledges that it ought to be more visible via media within the public domain. The new Commissioners have identified a need to develop and implement their own clear media strategy. This strategy needs to give effect to the Commissions constitutional mandate and strategic priorities. Commissioners welcome the Committee’s support and encouragement to be more publicly visible.
3. 
THE BUDGET FIGURES
3.1. The Commission was requested to explain the disparity in the total budget allocated to the Commission in the presentation provided to the Committee (R73 749 000) and the amount in the strategic plan document submitted to Parliament (R75 174 000). 
The difference in the two figures is attributable to the inclusion of funds designated for employee salary adjustments. Further clarification from National Treasury indicated that this amount of R1 425 000 was already included in the base line allocation and was not an additional amount over and above the base line allocation.
 The Commission submitted its Strategic Plan and Budget to Parliament with the total budget figure of R75 174 000. Now that the Commission is aware of this error it is in the process of submitting an amended Budget to Parliament. 

The Commission once again apologises to the Committee for not alerting its members to this error at the beginning of the presentation.  The Commission assures the Committee that there was no intention to mislead or show disrespect to Committee members.
3.2. The Committee raised the concern that the Commission’s budget should be appropriated through the Parliamentary Budget Vote and not through the Justice and Constitutional Development Budget Vote. 
This matter was placed before the Ad hoc Committee on the Review of Chapter 9 and Associated institutions. The Committee’s report contains a number of recommendations on this matter including the suggestion that the Commissions budget should form part of the Parliamentary Budget Vote (see p19 of the Report). The Commission supports the suggested recommendations that there is a need for further discussion and consideration of the practical viability of these recommendations. 

3.3. The Hon. M G Oriani – Ambrosini (IFP) was not convinced that the Commission’s budget should be increased. 
The Commission welcomes the fact that this view was plainly not shared by all Committee members including the Hon. L Landers (ANC) and Hon. D Smuts (DA) amongst others. The Commission is doing its work and delivering on its mandate, albeit with very limited resources. Increasing the budget would enable the Commission to function more effectively in delivering on its constitutional mandate.  The Commission is currently under-funded given the wide scope of its mandate and the extent of work required to achieve a culture of human rights in South Africa that truly gives effect to the constitutional values of human dignity and non-discrimination.

More specifically the Commission is provided with no specific budget for its increased responsibilities in terms of the Promotion of Access to Information Act 2/2000(PAIA) and the Promotion of Equality and Prevention of Unfair Discrimination Act 3/2000 (PEPUDA). 

The Commission would welcome a further meeting with the Committee to discuss and explain in greater detail the resource constraints under which it currently works. The Commission wishes to highlight that it had an unqualified audit for the 2008/2009 financial year indicating that its expenditure is in accordance with all relevant legal provisions. 

3.4. The Hon. D Smuts (DA) raised concerns around the inadequacy of the Commission’s budget and the failure of Parliament to provide funds for PAIA and challenged the Committee to assist the Commission.

The Commission welcomes the challenge the Hon. Smuts put to the Committee to do more to assist the Commission to ensure that it is adequately funded. The Commission would welcome any assistance the Committee can provide in this regard. The Commission currently uses funds from its baseline allocation to conduct PAIA work. Such funds are clearly insufficient.

3.5. The Committee wanted to know why the Commission provides for maintenance and repairs in its budget.

In terms of some current lease agreements, the Commission is responsible for certain aspects of building maintenance. Examples of such maintenance include: cleaning services; the provision of security; and, modifications or office space partitioning. This budget is also required in order to comply with the various legal requirements in terms of occupational health and safety standards.

4.
THE LEGAL SERVICES PROGRAMME
4.1. The Committee does not know how many complaints were received from prisoners or how many cases of police brutality were dealt with by the Commission.

Such complaints are also dealt with by a number of other independent state institutions. It depends on the facts of each complaint as to whether the matter falls within the scope of the Commission or whether the matter ought to be referred to another more appropriate body. For example, issues of abuse of power fall within the mandate of the Office of the Public Protector (OPP). Cases of police misconduct (brutality) fall within the mandate of the Independent Complaints Directorate (ICD).  Despite this the Commission does receive and handle a number of complaints involving police brutality and violations of the rights of prisoner.

The Commission does receive and handle a number of cases that fall under section 35 of the Constitution (Arrested, detained and accused persons). Many of these matters are more appropriately referred to Legal Aid South Africa (LASA), the Judicial Inspectorate of Prisons (JIOP) and the Independent Complaints Directorate (ICD). 
In relation to the much publicised “Maxwele” matter (the finger pointing at the Presidents’ motor vehicle incident), which was raised by the Committee,  the Commission can confirm that it received a formal complaint on 8 March 2010. The complainant is assisted in the matter by the FW de Klerk Foundations’, Centre for Constitutional Rights. The complaint is against the Presidential Protection Unit regarding violations of various human rights, including: the right to dignity; the right to privacy; and freedom of expression.  The complaint is currently under investigation.

4.2. The Committee indicated that it was aware that there were instances in which acknowledgements of complaints were not received by Members of Parliament and members of the public.  Also, the Committee was also concerned that it was aware of complaints that were referred and rejected with insufficient reasons being given.

The Commission acknowledges that there may well be such instances. However, the Commissions legal complaints handling procedures requires that acknowledgement letters are sent out within 7 days of receipt of a complaint. With respect to referral and rejection letters, such letters are required in terms of the Commissions’ legal complaints handling procedures to provide adequate and sufficient reasons and the complainant’s right to lodge an internal appeal against such rejection or referral.

The Commission notes the concerns of the Committee. The Commission would need to be provided with additional details to follow up on specific matters. Also, in terms of the internal monitoring and evaluation of the Legal Services Programme’s work, adherence to timelines is monitored. 
The allegation that a PAIA matter was lodged and no acknowledgement received will be followed up directly with the Hon. M G Oriani – Ambrosini by the Legal Services Programme.

4.5. The Committee requested a list of examples of human rights violations dealt with during the last financial year.

Annexure “A” contains a sample on cases and interventions dealt with during the 2009/2010 financial.
 4.6. The Hon. J Jeffreys (ANC) inquired whether it was appropriate for members of staff to make key decisions in legal matters.
This appears to be a direct reference to the letter sent out by the Legal Services Programme to the Minister of Justice in January 2007 stating that she was guilty of violating fundamental rights for failing to process applications for pardons for IFP members. Since taking office, the Chairperson has issued a directive that a Commissioner must sign all official findings and reports of the Commission.
5.
ACCESS TO INFORMATION
5.1. The Committee suggested that it could assist in the ‘naming and shaming’ of government bodies not complying with PAIA if the Commission provided them with relevant information. In particular, concerns were raised that local government is not complying with PAIA.

The Commission would welcome the Committee carrying out its oversight function more actively and holding non-compliant public bodies accountable. The Commission refers the Committee to its 2008/2009 Annual Report in which it lists public bodies which have not complied with PAIA, including bodies which have not complied for a period of three years (pp151 – 179). Updated lists will be contained in the upcoming 2009/2010 Annual Report will include updated lists. Non-compliance and poor implementation at local government level is also discussed in the Commissions’ soon to be released Human Rights Development Report. The Commission has, within its available resources, trained Information Officers at local government level in order to promote accelerated implementation and compliance.

The Commission has engaged the Auditor-General (AGSA) and requested that compliance in terms of PAIA be included within the general auditing process that is carried out at all public bodies. The Committee is requested to assist the Commission in ensuring that this occurs.
5.2. The Committee requested a budget from the Commission for PAIA.

The Commission received a similar request from the Ad Hoc Committee on the Review of Chapter 9 and Associated Institutions, the Budget drafted in response to that request is attached marked Annexure “B”. The Commission is acutely aware that Parliament has never appropriated funds on behalf of the Commission for PAIA as stated by the Hon. D Smuts (DA). The Commission would appreciate the Committee’s active support in ensuring that adequate funds are provided to the Commission to carry out its PAIA responsibilities.
5.3. The Committee was concerned that the PAIA Unit is placed within the Commission’s corporate services Information and Communication Programme.

Prior to the Committee meeting, the new Commissioners had already discussed this issue. It has been decided that the PAIA Unit will be placed at the highest level in the Secretariat in the Office of the CEO. This is an interim measure until additional funds are allocated for the appointment of an Information Commissioner and the establishment of an office.

5.4. The Committee requested the Commissions proposals concerning the future of its PAIA legislative responsibilities within the context of the Protection of Personal Information Bill (POPI).

The POPI submission of the Commission is attached marked Annexure “C”.

5.5. The Committee suggested that there should be a dedicated Commissioner to deal with PAIA.

It would be ideal to have a dedicated PAIA Commissioner. However, at this stage there are insufficient commissioners for one commissioner to be given the sole responsibility for PAIA. Currently, the Deputy Chairperson, Pregs Govender has been assigned the PAIA portfolio along with a number of other portfolios.
6.
GENERAL AND STRATEGIC ISSUES
6.1. A concern was raised that the Commission’s Strategic Plan does not appear to consider or analyse the service delivery environment within which it operates.

The Commission does analyse its service delivery environment. This is done through its strategic planning processes and results in the Commission’s priorities for the year being set. The targets are then aligned to these priorities.
6.2. Committee members were concerned that the outputs in the Strategic Plan did not appear realistic in terms of the Commission’s allocated budget.
The new Commissioners have identified this as a challenge. In the processes of preparing for the mid-term review, possible realignments of outputs are being considered. 

6.3. The Committee requested information on internal quarterly assessments.

Quarterly assessments are conducted through the preparation of quarterly Plenary Reports by each Programme. These reports reflect on the achievements in terms of the Strategic Plan and identify those areas in which targets are not being met. There is also a discussion on reasons for over and under performance and steps that have been taken to address imbalances.
6.4. Number of resignations and acting position, especially at senior management level, were worrying to the Committee. 

There have been three recent senior management resignations, the CEO (December 2010), CFO (December 2010) and Head of Research and Documentation Programme (February 2010). The Commission has already commenced the process of filling these positions having already interviewed for both the CEO and CFO position.

6.5. There was a suggestion from the Committee that the Commission should hold annual stakeholder meetings, such as those held by the Office of the Public Protector (OPP).

The Commission notes this suggestion and will discuss it internally. The Commission already engages in many stakeholder activities, in particular,  the Chapter 9 Forum and its various Section 5 Committees on Parliamentary and Government Liaison, the Disability Convention, Older Persons and Torture. A Section 5 Children’s Committee is also in the process of being established.
6.6. The Committee wanted to know when the next Economic and Social Rights Report (ESR Report) would be published and what the internal capacity of the Commission was to conduct monitoring and research.
Prior to the arrival of new Commissioners, the Commission had switched from an annual to a 3- yearly ESR Report. The first such report, the 7th ESR Report, is due to be released shortly. However, new Commissioners have already decided to revert to the annual ESR Report in line with the constitutional requirement that each year the Commission must require relevant organs of State to provide it with information on measures that have been taken towards the realisation of the rights in the Bill of Rights (section 183(3) of the Constitution Act 108/1996).

The new Commissioners have also requested that a structural review of the Commission be undertaken. This process will address a number of internal challenges including the capacity and positioning of monitoring and research functions within the Commission.
6.7. The Hon. J Jeffreys (ANC) requested clarification as to whether the Department of Justice and Constitutional Development was awaiting comments from the Commission on the Amendment Bill. 
As far as the Commission is aware, all comments in response to requests have been submitted to the Department. The Commission is deeply concerned that despite the need to amend and bring the Human Rights Act in line with the final Constitution (Act 108/1996) that this is yet to be achieved. The Commission has noted that Parliaments’ 2010 Legislative Programme indicated that the Amendment Bill will be submitted to Cabinet in July 2010 and thereafter to Parliament in October 2010. The Commission requests that the Committee take all possible steps to ensure that this timeline is complied with and that the Bill is processed in the near future. 

6.8. The Committee inquired when the Human Rights Development Report would be released.

 The Chairperson undertook in the meeting to ensure that this Report would be released by the end of May 2010. However, it would appear at this stage that will not be possible. The Commission will furnish the Committee with the report as soon as it is finalised within the next two months.

6.9. The Committee inquired whether the new Commissioners had been allocated to the various Section 5 Committees.
The Commissioners have identified and allocated various portfolios amongst themselves. Commissioners are currently engaged in discussions and the finalisation of determining the new Chairs for the various section 5 Committees within the Commission. 


6.10. The Committee expressed concern about the absence of conditions of service for Commissioners

The Commission shares these concerns with the Committee.  As already indicated in the Chairperson’s address to the Committee on 14 April 2010, the Commissioners have held meetings regarding this matter with both the Minister and Deputy Minister of Justice and Constitutional Development. The Commission is deeply concerned that there appears to be a lack of progress on the issue and calls upon the Committee to use its oversight role to ensure a speedy resolution of this matter.

6.11. The Committee was concerned that the 2010/11 Strategic Plan appeared very similar to the 2009/2010 Strategic Plan.
There are many similarities between the two Strategic Plans. However there are also pronounced differences such as the vision and mission, additional strategic objectives and changed priorities. It is important to note that the Commission operates on a three-year strategic planning cycle which is reviewed annually.

Conclusion

The new Commissioners are swiftly settling into office and are immersing themselves in an institution which has been operating for 14 years. As highlighted in these Written Responses there are a number of challenges that need to be addressed in order to ensure the more effective functioning of the Commission. 

Finally, the Commission would welcome any further invitations from the Committee to engage further on the contents of these written responses or any other matters pertaining to the work of the Commission.
_______________________________
Adv. ML Mushwana

Chairperson







18 May 2010
Annexure “A”

Sample of cases and interventions – 2009/2010
	Rights violated and nature of issues
	Action taken thus far by the Commission
	Current status of case / Outcome

	Equality, racism

Violence against female older persons on the basis of allegations of witchcraft

The Commission became aware of killings, beatings and stabbings of female older persons in the Pondoland area, Eastern Cape. It was alleged that these attacks arose out of media reports in which the women were labeled as witches.


	The Commission proceeded to investigate the matter and to conduct inspections in the affected areas. The SAHRC alerted and engaged relevant government departments in addressing the matter.


	The Commission intends collaborating with identified stakeholders and conducting awareness campaigns to address these violations.

	Equality, racism

Discriminatory admissions policy at the University of Cape Town (UCT).

The Commission received a complaint that the universities medical school admissions policy was racially discriminatory. 


	The Commission has investigated the matter in terms of its legal complaints handling mechanisms.
	The Commission is in the process of finalizing its finding in the matter.



	Equality, dignity, life, freedom and security of the person; rights of the accused, arrested and detained persons

Female prisoner allegedly locked up in prison cells with male prisoners.

The Commission was made aware of this matter through the media and a decision was taken to intervene proactively.  
	The Commission will engage the Department of Correctional Services (DCS) on applicable policies and criteria pertaining to the placement of prisoners within different sections in prisons.
	The intervention is still in progress.

	Dignity, discrimination on the grounds of race and disability

Police brutality involving an older person 

This complaint Commission received a complaint regarding an alleged racist incident involving an elderly white male person suffering from Alzheimer’s disease whose rights were allegedly violated. He subsequently died after being held in police custody for some time. These events transpired after he was arrested for taking a chocolate bar at a local supermarket without paying for it. During the time that he was in the police holding cells, he was allegedly assaulted by members of the police in Mpumalanga. This allegedly led to his death
	The Commission decided to deal with this and other related cases of discrimination in the public sector reported through the media, and involving alleged discriminatory practices by officials in government and other institutions, as systemic violations across government departments.

To this end, the Commission formulated a broad intervention strategy to engage, with the purpose of monitoring, the various spheres of government to establish their policy framework and compliance with relevant international and national instruments and standards.


	A letter was sent to the Mpumalanga police and awaits a response; the Commission has requested the Independent Complaints Directorate (ICD) to inform it of the outcomes of its’ investigation; and   a letter was sent to the Minister of Police and  Provincial Station Commissioner requesting a written response.

The Commission has so far received a response from the police, and the investigation is ongoing.

	Equality, freedom of expression (hate speech, homophobic statements violating the right to equality on the ground of sexual orientation)

The Commission received over 350 complaints regarding an article in a well-known newspaper which was alleged to contain homophobic statements that amounted in the complainants view to hate speech.
	The Commission intervened in the matter and approached the Equality Court as the institutional applicant.
	The matter has been lodged in the Equality Court and is still pending.

	Equality, freedom of expression (anti-Jewish hate speech)

This complaint was lodged with the Commission and involved alleged anti-Jewish hate speech by the Congress of South African Trade Unions (COSATU). The complainants alleged that the respondents had made various threatening, inflammatory and derogatory statements against the mainstream Jewish community and its leadership.


	The Commission proceeded to investigate the complaint which included a finding made by the Commission that the relevant utterances amount to hate speech. 

The matter was reported extensively in the media.


	The respondent subsequently notified the Commission of its intention to lodge an appeal against the finding, but eventually failed or omitted to do so within the agreed timeframes.

The complainants have now requested the Commission to facilitate mediation between the parties.

	Equality, Dignity

This matter involved the highly publicized (both nationally and internationally) alleged racist incident involving white students from the Reitz hostel at the University of the Free State (UFS) who allegedly subjected black female employees of the UFS to degrading and inhumane treatments.
	The Commission intervened extensively in the matter by engaging the UFS as well as other relevant role players in addressing the matter and playing educative and facilitative role vis-à-vis the human rights aspects and violations involved in the incident.

The Commission also monitored the criminal proceedings instituted against the students.

The Commission furthermore took a decision to take the matter to the Equality Court to obtain appropriate relief.
	The Commission will institute proceedings in the Equality court shortly once papers have been finalized and settled.

	Equality, race

The Commission received a complaint regarding the alleged racist conduct and statement allegedly made by the respondent in her capacity as the Chairperson of the Body Corporate of an apartment block in Kwa Zulu-Natal.
	The Commission proceeded to investigate the complaint, and subsequently took a referred the matter to the Equality Court in Amanzimtoti, KwaZulu-Natal.
	The matter is still pending before court.

	The right to life and dignity

The rights of foreign nationals, refugees and non-nationals: national investigation into justice; the role of law and impunity arising from the 2008 violence against non-nationals.
	Assessed the responses of select government departments that have to deal with 3 pillars (Justice, the Role of law and Impunity) and their preparedness should future violence break out. Engaged in contingency plans including interviews, literature review and submissions from government and civil society and some site visits.
	The investigation showed that the country was ill prepared for the 2008 violence and that at the time of the investigation there was no evidence of future plans to deal with potential violence. Some departments had prepared drafts plans but there was no comprehensive government plan and no lead government department to coordinate plans. A comprehensive national plan to deal with complex disasters and social violence is therefore needed as is a lead government department to coordinate these plans. The UN Protection Working Group and the Commission is currently assisting the SAPS to draw up contingency plans. The only department that has shown willingness to engage is the SAPS.  The report has been sent to Parliament.

	The right to equality, dignity, and non-discrimination on the grounds of disability

 At the beginning of 2009, there were no Passenger Assistance Units (PAUs) for people with disabilities travelling on the South African Airways (SAA). People were therefore being carried on and off the planes. As a result, a few people fell wile being carried. The SAA decided at one point not to provide services to persons with disabilities due to the lack of PAU’s. Those passengers that were carried on and off planes wanted compensation for undignified treatment.
	The SAHRC  liaised with the airline, South African Airways (SAA) and a meeting was convened with them
	The airline agreed to ensure that all flights carrying people with disabilities would be connected directly to bridges, where no Passenger Assistance Units were needed. The airline has since obtained PAUs. On-going monitoring and liaison with all airlines continues for compliance in respect of this issue.

	The right to life, dignity, non-discrimination on the grounds of race and colour.

In 2008, Johannes Nel drove to the Skierlik informal settlement where he shot and killed four people, including a two-month old baby and wounded eight others.  The shooting was racially motivated. He was subsequently convicted and sentenced.
	The Commission had been holding meeting with the community prior to this incident. In response to the incident, a sustained systematic intervention was planned. The intervention involved interviews with a number of people and institutions including the courts, SAPS, Sangomas, church leaders and other community members, as well as observing trends. Researchers also attended community meetings to gather information so as to develop an informed response.
	A report with a number of recommendations has been drafted. The report will be tabled to stakeholders and local government.  The main findings show that that victim’s families have been adversely affected and would benefit from compensation and counselling. The Commission is currently liaising with local universities tp provide counselling services. A general lack of service provision in the area is a challenge and the Commission is working with local and provincial governments to find ways of speeding up the delivery of basic services.

	The right to equality, dignity, and non-discrimination 

In the Western Cape, a complaint was received from a South African National Defence Force (SANDF). He alleges that due to his disability is being denied promotion.
	The SAHRC made attempts to resolve the matter through communicating with the SANDF. No response has been received to resolve this matter.
	Commissioners have provided the necessary authorisation for the matter to proceed in the Equality Court.

	The right to life, dignity and access to health care

In 2007, the Commission initiated a public enquiry to investigate, assess and report on the right of access to health care services. This investigation was in response to numerous complaints from the public on the poor health care service received from public health facilities.
	Public hearings were held where the National Department of Health, various stakeholders like the AIDS Law Projects and interested and affected individuals made oral submissions on the state of healthcare in South Africa.  The Commission also conducted site visits and interviewed hospital staff to assess their views and experiences in working at public health care facilities
	The research culminated in a report that was launched in 2009. The report established that access to health care was poor. It found that there are high staff vacancy rates; high staff turnover rates and that some staff were poorly trained with few opportunities for development. Infrastructure is poor in some health facilities and staff suffer from low morale. The decentralisation of power to the provinces led to poor decision-making and implementation processes. Discrimination based on race, gender, nationality and sexual orientation, was commonplace.  
The Commission has communicated these findings to the Department of Health, and will conduct further follow up and monitoring in respect of its recommendations.

	Equality, freedom of expression (hate speech, racial incitement to violence)

The Commission received a high number of complaints about, and involving, various utterances made on different occasions and dates by the African National Congress (ANC) Youth leader, Mr. Julius Malema.
	In respect of some of these matters, the Commission’s investigations into the complaints are still ongoing. In respect of other related complaints in which proceedings were already pending before the court by the time the complaints were received, thus precluding the Commission from considering and investigating the complaints, the Commission continues to monitor the outcome of the proceedings. 
	The Commission’s investigations into related complaints are still ongoing. Where proceedings are currently before the court, the Commission will closely monitor the outcomes of these matters.


Annexure “B”

PROPOSED ANNUAL PAIA BUDGET 
* This is the Budget submitted to the Ad Hoc Committee on the Review of Chapter 9 and Associated Institution (2007)
	ITEM DESCRIPTION
	BUDGET

	ADMINISTRATIVE EXPENDITURE

	Leasing and hire cost (Printer, Fax, etc. 
	           120 000 

	Internal and External Liaison
	             27 000 

	Cell phone
	                5 000 

	Catering and refreshments
	              10 000 

	Courier Services
	             15 000 

	Travel and Accommodation
	            160 000 

	Rent
	         1 500 000 

	SUB-TOTAL
	        1 837 000 

	 
	 

	PERSONNEL EXPENDITURE

	Interns x 3 @ R4000 per month
	           144 000 

	Information Commissioner
	        1 100 000 

	Deputy Information Commissioner
	            890 000 

	Head of Program (chief director)
	            790 000 

	2 Heads of Program (Director): Monitoring and Compliance;  Promotion and Operations
	         1 222 000 

	3 Deputy Directors: Private Sector, Public Sector and Litigation
	         1 335 000 

	Expert Panel members (contract or on a needs basis)
	 

	Case Registrar
	            297 000 

	3 researchers
	            933 000 

	10 Advocacy Officers
	         1 940 000 

	6 Compliance Officers
	         1 140 000 

	4 Administrators/ Registry Personnel
	            648 000 

	3 PA’s
	            486 000 

	Receptionist
	              95 000 

	SUB-TOTAL
	   11 020 000 

	 
	 

	INVENTORIES

	Printing and Stationery
	              60 000 

	Materials, promotional, teaching tools, printing, publications, distribution
	         2 000 000 

	SUB-TOTAL
	        2 060 000 

	 
	 

	PROFESSIONALS

	Complaints handling system (licenses)
	            185 000 

	Counsel
	            400 000 

	Litigation
	            100 000 

	SUB-TOTAL
	          685 000 

	 
	 

	CAPITAL

	Office Equipment
	            140 000 

	Computer Equipment
	            140 000 

	Vehicles
	            700 000 

	SUB-TOTAL
	          980 000 

	OVERALL-TOTAL
	       16 582 000 


Annexure “C” – SAHRC POPI Submission 
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Protection of Personal Information Bill [B9-2009]

Submission to the Justice & Constitutional Development Portfolio Committee, National Assembly, 12 October 2009

Introduction
The South African Human Rights Commission (SAHRC or the Commission) welcomes the opportunity to comment on the Protection of Personal Information Bill (B-2009) (the Bill or POPI). The Bill marks a significant step towards ensuring the protection of personal information in South Africa. 

The Bill proposes a number of changes to the institutional arrangements that are currently set out in the Promotion of Access to Information Act 2/2000 (PAIA). This submission will address some of the Commission’s concerns regarding these changes. The submission is based on the Commission’s experience with PAIA to date. 
The mandate of the SAHRC

1. The mandate of the SAHRC is set out in section 184 of the Constitution.
 This section states as follows: 

“The South African Human Rights Commission
Functions of the South African Human Rights Commission
184. (1) The South African Human Rights Commission must—

(a) promote respect for human rights and a culture of human rights. 
(b) promote the protection, development and attainment of human rights; and

(c) monitor and assess the observance of human rights in the Republic.” 

2. This broad mandate is further amplified in the Human Rights Commission Act 54/1994. Additional functions and duties are set out in the Promotion of Equality and Prevention of Unfair Discrimination Act 1/2000 (PEPUDA) and the Promotion of Access to Information Act 2/2000 (PAIA). The Commission is accountable to Parliament, more specifically it accounts to the Portfolio Committee on Justice and Constitutional Development in the National Assembly (PCJ&CD).  In terms of the Commission’s mandate it regularly participates in legislative processes. The submissions are based on human rights principles and law together with the experiences gained by the Commission in its daily work of interacting with various role-players and individual members of the public.  

The SAHRC Mandate in terms of PAIA

3. The PAIA provides the necessary legal framework to give effect to the right of access to information that is set out in section 32 of the Constitution. The legislation imposes a number of duties and obligations on the Commission. In terms of sections 14, 32 and 51 of PAIA, the SAHRC is directed to carry out very specific tasks. Section 83 of PAIA provides additional duties and functions for the Commission.

4. Section 32 of PAIA requires the SAHRC to receive annual reports from all levels of government and other public bodies on the number of requests that were received for access to information. The Commission collates these reports and produces statistics on an annual basis. This report is an Annexure to the Commissions Annual Report which is tabled in Parliament. 
Section 32 of PAIA reads:

“The information officer of each public body must annually submit to the Human Rights Commission a report stating in relation to the public body—

(a) the number of requests for access received;

(b) the number of requests for access granted in full: 

(c) the number of requests for access granted in terms of section 46;
(d) the number of requests for access refused in full and refused partially and the number of times each provision of this Act was relied on to refuse access in full or partial;

(e) the number of cases in which the periods stipulated in section 25(1)were extended in terms of section 26(1);

(f) the number of internal appeals lodged with the relevant authority and the number of cases in which, as a result of an internal appeal, access was given to a record;

(g) the number of internal appeals which were lodged on the ground that a request for access was regarded as having been refused in terms of section 27;

(h) the number of internal appeals which were lodged on the ground that a request for access was regarded as having been refused in terms of section 27

(i) the number of applications to a court which were lodged on the ground that an internal appeal was regarded as having been dismissed in terms of section 77(7); and such other matters as may be prescribed.”

5. Section 14 and 51 of PAIA requires all public bodies to submit manuals to the SAHRC. The manuals are essentially road maps detailing the records held and services provided by the public bodies. 
Section 14 reads:

“(1) Within six months after the commencement of this section or the coming into existence of a public body, the information officer of the public body concerned must compile in at least three official languages a manual containing—

(a) a description of its structure and functions; 

(b) the postal and street address, phone and fax number and, if available, electronic mail address of the information officer of the body and of every deputy information 05cer of the body appointed in terms of section 17(1);

(c) a description of the guide referred to in section 10, if available, and how to obtain access to it; 

(d) sufficient detail to facilitate a request for access to a record of the body, a description of the subjects on which the body holds records and the categories of records held on each subject;

(e) the latest notice, in terms of section 15(2), if any, regarding the categories of records of the body which are available without a person having to request access in terms of this Act;

(f) a description of the services available to members of the public from the body and how to gain access to those services;

(g) a description of any arrangement or provision for a person (other than a public body referred to in paragraph (a) or (b)(i) of the definition of “public body”  in section 1 ) by consultation, making representations or otherwise, to participate in or influence—

(i) the formulation of policy; or

(ii) the exercise of powers or performance of duties, by the body;

(h) a description of all remedies available in respect of an act or a failure to act by the body; and

(i) such other information as may be prescribed.

(2) A public body must, if necessary, update and publish its manual referred to in subsection (1) at intervals of not more than one year.

(3) Each manual must be made available as prescribed.

(4)(a) If the functions of two or more public bodies are closely connected, the Minister may on request or of his or her own accord determine that the two or more bodies compile one manual only.

(b) The public bodies in question must share the cost of the compilation and making available of such manual as the Minister determines.

(5) For security, administrative or financial reasons, the Minister may, on request or of his or her own accord by notice in the Gazette, exempt any public body or category of public bodies from any provision of this section for such period as the Minister thinks fit.”
This responsibility is mirrored in PAIA in relation to the private sector through section 51 of PAIA. 
Section 51 reads:

“(1) Within six months after the commencement of this section or the coming into

existence of the private body concerned, the head of a private body must compile manual containing—

(a) the postal and street address, phone and fax number and, if available, electronic mail address of the head of the body;

(b) a description of the guide referred to in section 10, if available, and how to obtain access to it;

(c) the latest notice in terms of section 52(2), if any, regarding the categories of record of the body which are available without a person having to request access in terms of this Act;

(d) a description of the records of the body which are available in accordance with any other legislation;

(e) sufficient detail to facilitate a request for access to a record of the body, a description of the subjects on which the body holds records and the categories of records held on each subject; and such other information as maybe prescribed.

(2) The head of a private body must on a regular basis update the manual referred to in subsection (l).

(3) Each manual must be made available as prescribed. 

(4) For security, administrative or financial reasons, the Minister may, on request or of his or her own accord, by notice in the Gazette, exempt any private body or category of private bodies from any provision of this section for such period as the Minister thinks fit.”
6. Part 5 of PAIA provides for additional functions of the SAHRC: reporting to the National Assembly (section 86) and expenditure on PAIA by the Commission (section 85). The awareness and training component of PAIA is set out in section 83(2) which requires the SAHRC to develop and conduct educational programmes that advance the public’s understanding in terms of exercising their rights; promote timely and effective dissemination of information by public bodies about their activities; train public officials and make recommendations to public bodies as to how to improve the administration of the Act.   

The POPI Bill, PAIA and the SAHRC

7. PAIA imposes significant duties on the SAHRC and also on government, public bodies, the private sector, and individuals. The proposed Bill effectively removes the entire PAIA mandate from the SAHRC by transferring all of the Commission’s duties and responsibilities to the proposed Information Protection Regulator
 (IPR).  The Commission has a number of concerns about how this will impact on the still nascent access to information regime within South Africa.
Annual PAIA Section 32 Reports by public bodies

8. In terms of the Bill, public bodies will submit their annual section 32 reports to the IPR. Based on the Commission’s experience, compliance with the formal provisions of section 32 has been consistently low. The low rates of compliance by public bodies are prevalent throughout South Africa.
 A number of strategies were engaged by the SAHRC to accelerate compliance through its training and awareness strategies and monitored through compliance auditing. The latter has evidenced that lack of compliance in the sector was attributable primarily to insufficient awareness and prioritization of PAIA in general, and also a lack of commitment by some senior managers. Section 32 is a weak legal provision due to the absence of sanctions that penalise non-compliance with the section.
9. Over time, compliance with section 32 has slowly increased. Over the past two years, provincial and local government reporting has increased at varying levels. These increases are the result of intensive training and strategic interventions with lead agencies and policy makers. An intensive awareness within local government structures has been supported through the Commission’s provincial offices. The SAHRC has cultivated and nurtured an identity amongst public officials at multiple levels of government about section 32 PAIA reporting. Compliance with PAIA is automatically connected with the SAHRC.  This level of identification has been instrumental in driving compliance in the sector.
10. Given the challenges experienced thus far with section 32 PAIA reporting, the SAHRC is concerned about possible challenges. The gains that have been secured thus far in terms of monitoring levels of compliance with section 32 stand to be lost. The body of empirical data that is currently being developed would also suffer as a result. The IPR appears to be a central structure and does not have the capacity to reach local and provincial bodies with sufficient intensity to carry out the necessary awareness raising. 

POPI and section 51 of PAIA
11. The POPI Bill creates material changes to PAIA‘s section 51 in so far as it exempts compliance with Principle 6 on Openness contained in POPI. In particular, there is a specific exemption provided in its section 17 (4). 

Clause 17 (4) of the POPI Bill states:

 “A responsible party that compiles or has compiled a manual and made it available in terms of section 14 or 51 of the Promotion of Access to Information Act, does not have to comply with subsection (1) if all the particulars referred to in section 51 of this Act are contained in the manual.”
Clause 51 of the POPI Bill states: 

“(1) The notification must contain the following particulars:

(a) The name and address of the responsible party;

(b) the purpose of the processing;

(c) a description of the categories of data subjects and of the information or categories of information relating thereto;

(d) the recipients or categories of recipients to whom the personal information may be supplied;

(e) planned transborder flows of personal information; and

(f) a general description allowing a preliminary assessment of the suitability of the information security measures to be implemented by the responsible party to ensure the confidentiality, integrity and availability of the information which is to be processed.

(2) Subject to subsection (3) a responsible party will only have to give notice once, and not each time personal information is received or processed.

(3) Changes in the name or address of the responsible party must be notified within one week and changes to the notification which concern subsection (1)(b) to (f) must be notified in each case within one year of the previous notification, if they are of more than incidental importance.

(4) Any processing which departs from that which has been notified in accordance with the provisions of subsection (1)(b) to (f) must be recorded and kept for at least three years.

(5) More detailed rules may be prescribed concerning the procedure for submitting notifications.”
12. The notification particulars which are detailed in section 51 require a considerable expansion to the PAIA section 14 and 51 manuals. These additions relate primarily to the inclusion of data categories and subjects amongst others (changes in the information which warrant notification are to be done within a one year period). Given the obvious changes in processing and categories of processing which can occur over the space of a year, one may reasonably presume that notification will have to be given at least every year. This time frame is both inconsistent with section 14 of PAIA and with the general intent of the Bill. It is unlikely that all categories of information and data subjects can ever readily be definitively and exhaustively determined over a period of one year. There is therefore a clear weakening of the openness and accountability objectives of the Bill in the notification requirements. 
13. There remain further inconsistencies between the provisions of sections 14 and 51 of PAIA and clauses 17 and 51 of POPI. These inconsistencies are highlighted by subsection 14(2) of PAIA which permits public bodies to retain their manuals for any length of time unless an updating of its manual is required. PAIA requires updating and publication of section 14 manuals only where this is ‘necessary’. The POPI provisions however will require more frequent updating despite its one year threshold if the provisions are viewed from a practically realistic lens.
14. The expansion of the PAIA manual to include notice information will receive predictable resistance by implementers. The Commission’s experiences with implementers of public bodies’ implementation of section 14 of PAIA are well documented in its annual Human Rights Development Reports and Annual Reports. The audit report expands this discussion in more detail, listing the challenges in the sector with regard to information and records management, levels of awareness, capacity and attitudinal resistance. The addition of information relating to data processing will exacerbate existing challenges significantly and impose considerable negative impacts on PAIA.
PAIA and small businesses
15. At present it is unclear the extent to which PAIA relates to small businesses. A moratorium until the end of 2011 on their producing section 51 manuals in terms of PAIA has been declared. This exemption will also apply in terms of the POPI Bill to small businesses processing information. It is clear from a consideration of the means through which information can be processed and transferred that the size of a business operation is not an accurate indicator of the volumes and nature of personal information a business may engage with. In the circumstances the exemption of small businesses from compliance with notification warrants reconsideration.
POPI Bill, PAIA and sanctions for non-compliance with PAIA’s section 14
16. PAIA imposes penalties for non-compliance with section 14. The POPI Bill also imposes penalties for non compliance with information notices. In the event that Section 14 of PAIA is expanded to include information notice data, non-compliance penalties are engaged. However, the POPI Bill is silent as to which legislative sanction will apply.

 Resources and the implementation of PAIA & POPI
17. Section 83 of PAIA contains the majority of the SAHRC’s PAIA obligations. In terms of the proposed Bill these would be transferred to the IPR. The PAIA mandate coalesces with the broad constitutional mandate of the Commission. The SAHRC is obliged to respond to access to information rights issues as part of its constitutional as well as its PAIA mandate. Unlike most other rights, the existence of PAIA provides a comprehensive detailed framework for the engagement or the right of access to information. The SAHRC may respond to its mandate in these cases as it deems fit. PAIA however, presents a distinct departure from the discretion permitted to the SAHRC in its response to its constitutional mandate through the definition of the specific duties it must fulfill in terms of PAIA. It has taken some time for the Commission to implement its PAIA obligations. Early work of the Commission was inhibited by low levels of awareness and compliance within multiple levels of public bodies. Also, the continued lack of adequate funding of the Commission to enable it to execute its constitutional and legislative PAIA mandate.

18. While the PAIA deliverables became clearer and there was increased compliance with the Act, the personnel capacity within the Commission has remained insufficient. This is exacerbated by increasing demand from public bodies and stakeholders. Insufficient personnel and financial resources has resulted in the SAHRC being placed under significant strain. A striking example is the PAIA Unit’s inability to begin substantial engagements with the private sector.
19. The SAHRC is of the view that a budget of R 17M is too small. During 2006, based on its own operational needs assessments and costing, the SAHRC submitted a conservative costing for an Information Commissioner to the erstwhile ad hoc Committee on the Review of Chapter 9 and Associated Institutions (see Recommendations of this review in Annexure “A”). Emphasizing the conservative nature of the cost impact assessment, the SAHRC at that time estimated an operating cost of R15 million for an Information Commissioner operating within the SAHRC, with an exclusive focus on PAIA. This costing did not factor in the possibility of a structure which would be charged with personal information protection as well. The IPR will have a national jurisdiction requiring sophisticated ICT’s, registries and personnel. The addition of the PAIA mandate within this structure on the identified budget of R17 million appears unrealistic and thus conservative.  
20. Despite severe resource constraints however, the SAHRC has earned some popularity and credibility with public bodies across the board with regard to training and awareness and in the provision of guidance and assistance to Deputy Information Officers (DIO’s). It has become clear from the numbers of requests received and feedback from stakeholders that the Commission has cultivated a good reputation as an expert resource in the field of access to information. The relationship between the SAHRC and its PAIA stakeholders has been challenging to establish. The Commission enjoys a relationship with public officials through constructive engagement, resulting in a growing awareness and motivation in the sector to engage with PAIA.
21. Reasons for success in this area are attributable largely to the existence of the SAHRC’s expert training arm which has been able to develop materials and tools to support education and promotion components of the PAIA mandate, coupled with the presence of expert training personnel at its provincial offices. This ensures that the countrywide reach of the Commission responds effectively to the broad demands of PAIA. The fledgling IPR will be unable to implement its PAIA mandate in the provinces and in particular in the rural areas. This will adversely impact the constitutional guarantee of access to information. 

22. An immediate transfer of PAIA to the IPR will negatively impact the access to information gains made with individuals, communities and the public sector thus far. Much of the momentum built in driving awareness and training will be lost during the transition if this is done in an abrupt manner. The transfer of PAIA to the IPR will require an intensive national information drive. 

SAHRC, PAIA and providing legal assistance to members of the public

23. The SAHRC has also achieved a measure of success in providing legal assistance to individuals and interest groups. It has provided a critical means of support to these sectors and is again regarded as a recognized resource with regard to access to information. A transfer of PAIA to the IPR needs to be aware of this in order that individuals will not experience a gap in service. 

The POPI Bill aims to balance two conflicting rights – privacy vs access to information
24. While the centrality of privacy in the interpretation of the Bill of Rights of the Constitution of the country is undisputed, our courts have emphatically articulated the equal status and inter related nature of the fundamental rights in our Bill of Rights. PAIA seeks to secure secrecy, heighten transparency and increase public participation in the democratic process. PAIA has national application, trumping any other law contradictory to its provisions. The POPI Bill on the other hand while seeking to give effect to the constitutional right to privacy is aimed at balancing the right of privacy against other rights, particularly the right of access to information.
25. The inherent and obvious potential for conflict between these rights are clear. It is a matter of some concern therefore that the promotion, protection and monitoring of both rights are located within the same body. Key questions around resource allocations, independence, and impartiality which will be accorded to the respective rights in the discharge of such a mandate. While a number of jurisdictions have a combination of access to information and privacy/personal information structures housed within one body, the rapid advances of complex technological developments globally have compelled these institutions to revisit the frameworks and structures created to protect these rights. Central to the question facing these bodies is the issue of independence and impartiality in the alternative dispute resolution processes which each of them carries. This issue falls squarely for consideration in the proposed framework which will govern information protection including the protection of personal information and access to information.
26. The SAHRC recently visited Canada where the access to information structure and protection of personal information is included in one body in a number of their provincial dispensations. The rationale behind this model is that as these bodies have no order making or enforcement powers, and recourse to a higher order making body—namely, the Information Commissioner of Canada or the courts is always an option. This framework is not always optimal. The IPR structure being proposed in the POPI Bill has significant enforcement capabilities. However its dual role as custodian of PAIA creates a potential conflict in the execution of its dual mandate. This may force parties to seek redress from the courts. In South Africa, there is a need for alternative dispute resolution (ADR) mechanisms rather than individuals having to rely on courts, which are costly. 

27. Placing PAIA within the IPR raises challenges concerning impartiality, and in respect of the dual mandate considerations of impartiality and independence. A case could be made for both rights to be overseen by one structure, but the potential for conflict is high and recourse to the courts will most likely be frequent. Regardless of frequency, however, our commitment to independence and impartiality in dispute resolution, demands that these lines are effectively drawn and adhered to. Beyond these considerations however is the very impetus which informs the need to create ADR processes. Some of the key motivations for creating a framework which facilitates early dispute resolution are in fact the recognition that certain rights play central roles in society and that expert focus is necessary both for their advancement and assertion. In this regard the expert focus necessary in access to information and protection of personal information or privacy rights are incontrovertible, but beyond these motives rests the clear need for quicker, simpler and cheaper access to rights assertion mechanisms. The latter remains the key response for rights assertion in the South African context where most people cannot afford the legal expertise necessary to navigate the complex adversarial legal system and its processes.

The POPI Bill may weaken PAIA gains 

28. The POPI Bill proposes a comprehensive framework for the complaints process and enforcement which speaks clearly to the protection of personal information, but its formulation makes no reference to the obligations of the IPR and ADR with regard to PAIA. Interpreted on the face of it, the Bill has clearly accorded the promotion and monitoring function of PAIA to the IPR, but has conspicuously omitted any reference to ADR and enforcement of PAIA. The Commission notes with grave concern a weakening in the protection of PAIA as a result. Although no clear ADR powers have been accorded to the SAHRC in terms of PAIA itself, it has on the basis of referrals to it for ADR, relied on its powers conferred by its enabling Act to mediate PAIA disputes. The Commission has used alternative dispute resolution to resolve PAIA disputes. The transfer of PAIA to the IPR will effectively end these positive developments. The SAHRC has advocated for the need for quick, cheap, simple, and effective resolution of PAIA disputes. The Commission has proposed the creation of an office of an Information Commissioner. These recommendations have been endorsed in the Ad hoc Review Committee’s report on Chapter 9 and Related Institutions (see Annexure “A”). The Commission strongly urges the drafters of the POPI Bill to address the need for PAIA ADR mechanisms. 
29. The POPI Bill creates a perception that the right to privacy is prioritised as more important than the right of access to information. The creation of the ‘Information Protection Regulator’ immediately imputes a negative connotation for the positively constructed access to information right, suggesting a restriction in the form of protection and or regulation of the latter in favour of privacy.
30. The creation of an information-sharing culture is an important component of our democratic dispensation. The most significant challenge is overcoming human attitudinal barriers. The name Information Protector Regulator implies that information should be protected (i.e. withheld) and not shared. It is thus an unfortunate name from an access to information perspective. It also creates the possible perception of a hierarchy of rights in which similar concerns are applicable to the renaming of Deputy Information Officers, now Information Protection Officers in terms of the POPI Bill. The renaming may suggest information protection is more important than access to information rights. The SAHRC suggests that PAIA terminology be returned. Alternatively, a term such as ‘information coordinators’ could be used as is the case in some other countries. 

31. Whilst other jurisdictions use terms such as Ombud, Regulator and Information Commission, it is unclear why the word Protector is necessary in the title of the Regulator. Indeed, this aspect of the title poses no significant impact on the rights in question. A revisiting of the designation of the Information Protection Regulator is however strongly recommended, particularly if the new structure will have shared PAIA and data protection functions. As the Regulator has a dual mandate, including access to information and information protection, it is proposed that the Regulator be renamed the Information Regulator. 
Further matters

Codes & Consultation
32. The SAHRC welcomes the provision in the Bill for consultation with stakeholders in the development of codes. This provision ensures representation of diverse interests and will provide a platform for robust engagement. 
There appears to be no provision for IPR initiated Codes to be challenged. The provisions advocating consultation does not imply consensus and should therefore be revisited, allowing for a process of objection before passing of a code. This needs to be reconsidered. 
Enforcement
“Section 75(1)(e): The complaint does not have sufficient personal interest in the subject matter of the complaint.”
33. In section 75(1)(e), the word “sufficient” is too vague and should be removed. 

“Section 77(b)(ii): Right of that responsible party to submit to the Regulator, within a reasonable period, a written response in relation to the complaint or, as the case may be, the subject matter . . . .”

34. In section 77(b)(ii), the term “reasonable period” is vague. A specific time period ought to be given. 
“Section 78(b): If appropriate, a satisfactory assurance against the repetition of any action that is the subject matter of the complaint or the doing of further actions of a similar kind by the person concerned.”

35. The term “satisfactory assurance” is vague. The Regulations could possibly provide more detail. 

Right of Appeal
Section 92: Right of Appeal

(1) A responsible party to whom an information or enforcement notice has been served may, within 30 days or receiving the notice, appeal to the High Court having jurisdiction for the setting aside or variation of the notice.

(2) A complainant, who has been informed of the result of the investigation in terms of section 75(3) or 91, may, within 30 days of receiving the result, appeal to the High Court having jurisdiction against the result.

36. Recently, the Constitutional Court in the Brummer Case. 
 held that the 30 day timeframe within which to approach the High Court for relief hampers the rights of parties to access justice where imbalances in capacity between ordinary individuals and resourced parties exist. Based on the findings of the Constitutional Court, the SAHRC submits that the 30 day limit for appeals to the High Court in POPI matters impose similar access to justice restraints. Such a restraint is exacerbated by the fact that POPI matters will invariably be complex and expensive. It is suggested that the proposed time frame be extended to a minimum of 90 days or, alternatively, aligned with the 180 days proposed by the court in the Brummer matter. 

Matters for Regulation

37. The SAHRC recommends that when fees are determined that there will be exemption provisions for persons having an income below a certain amount.  

Conclusion

38. The Commission has identified three possible options as a way forward in terms of the institutional arrangements with regards to PAIA. These are as follows: 
Option One: The Bill is passed in its current format and PAIA duties and obligations no longer remain housed at the Commission.
Option Two: The Commission houses the Regulator thereby significantly expanding the scope of its work.
Option Three: The Commission either continues to house PAIA or houses PAIA for an interim period in order that the challenges that have been highlighted in this submission are addressed.
Whichever of the above option is chosen, there are a number of institutional and implementation matters regarding PAIA that need to be addressed. Parliament needs to give serious consideration to these matters in order that the access to information regime in South Africa continues on its path of growth.

39. The SAHRC would be willing to retain its PAIA mandate until the reforms recommended for dispute resolution and the powers, duties and role of the IPR alternative dispute resolution processes are comprehensively mapped out with regard to PAIA. Similar reforms are needed with regard to the application of penalties embodied in sections 14 and 51 of PAIA and clause 51 of POPI. Section 32 penalties could also be considered if the SAHRC retains its PAIA mandate for a specified period of time.

It may well make practical sense for PAIA to remain with the SAHRC whilst the fledgling IPR is established. This would provide time for the necessary amendments to PAIA to be legislated. In practice, the POPI Bill could contain a sunset clause that will permit the SAHRC to continue its work with PAIA until such time. Such an approach will have the additional advantages of creating awareness of changes in compliance requirements in the public sector and ensuring that the handover will occur with minimal impact on the right to access information. 

Annexure “A”

“Report of the ad hoc Committee on the Review of Chapter 9 an Associated Institutions”, Parliament of South Africa, 31 July 2007

Extracts from Chapter 12 – The Human Rights Commission, 

P 169

2.3. MANDATE IN TERMS OF PROMOTION OF ACCESS TO INFORMATION ACT

The right of easy access to the relevant information necessary to vindicate one’s rights is of supreme importance in a constitutional democracy. The legislation aimed at helping ordinary South Africans to gain such access gives the Commission an important role in its implementation. The Promotion of Access to Information Act 2 of 2000 creates an elaborate framework within which individuals must operate to access relevant information, but does not create a separate Information Commissioner to oversee the implementation and smooth running of the system. Instead, the Act envisages that the South African Human Rights Commission will play a major role in ensuring the effective implementation and operation of this constitutionally mandated legislation. Firstly, the Act requires the Commission to take a lead in educating and informing the public about the way the legislation works. The Commission is required to compile and regularly update a guide on how to use the Act. The guide must be published in each official language of the Republic and must be compiled within three years of the commencement of section 10 of the Act, which came into operation on 15 February 2002. The Commission must also, within the available resources, develop and conduct education programmes to help members of the public, especially those from disadvantaged communities, to understand the ways in which they can exercise their rights in terms of the Act. Secondly, the Act requires that the Commission monitor the Act’s implementation and submit detailed reports to the National Assembly in this regard. The Commission must report annually to the National Assembly on the number of cases lodged in terms of the Act, their outcomes and how many of the decisions were appealed internally or to the courts. This report must also include any recommendations for the improvement or amendment of the Act or related legislation and particulars of records of requests for access to information in relation to each public body in terms of the Act.
Thirdly, the Act allows the Commission to assist people who approach it and wish to exercise their rights with making the necessary applications in terms of the Act. The Act explicitly states that any expenditure in connection with the performance of the Commission’s functions in terms of the Act must be defrayed from moneys appropriated to the Commission for that purpose.

Under Findings in Chapter 12, the Committee had the following say:

Pp 173-174

3.2.2. Promotion of Access to Information Act

a) The Promotion of Access to Information Act gives people the right to request relevant Information, thereby providing ordinary people with easy access to information necessary for them to enforce their rights and access that to which they are entitled. The reason for the Act is that for a long time government departments failed to supply required information.
b) The Committee was informed that this very important legislation aimed at promoting access to information does not, as intended, provide ordinary people with easy access to information needed for them to enforce their rights and access their entitlements. The Committee was informed that about 50 percent of the requests for information from government departments never receive a response.

c) The complex and potentially expensive appeals mechanism provided for in the legislation places further obstacles in the way of ordinary individuals wishing to access information. The Act contains a long list of grounds for refusing a request. Once a request has been refused, an elaborate internal appeals process must be followed, which requires that an individual provide legal reasons for the appeal. This is not an easy task for most laypersons.
d) Should this internal appeals process be unsuccessful, an aggrieved individual can only challenge decisions denying access to information in an ordinary court of law. The cost and complexity of such processes often make it difficult if not impossible for individuals or groups without adequate resources to exercise their right to information through the Act. It is significant that only a handful of cases reach the courts.
e) Without assistance, members of the public whose requests for information are denied would have to show extraordinary resilience if they were to lodge a successful appeal in the courts. As noted above, the Human Rights Commission has the power to assist individuals with these appeals. It is not clear to the Committee whether the Commission has assisted any individuals or groups wishing to lodge an appeal, as envisaged in the Act.
f) The Committee was also informed about the lack of knowledge by public servants and private bodies of the provisions of the Act. Given the fact that the Commission was tasked with the duty to inform and educate all parties about the provisions of the Act, this lack of knowledge points to a failure on its part. The Committee notes that this failure may be blamed partly on the lack of resources provided for this task, despite the explicit provisions in the legislation providing for funding.
g) The Committee notes that the Commission has failed to prepare guidelines on the provisions and implementation of the Act within the legally stipulated timeframe. The Committee acknowledges, however, that the deadline applicable to the Commission was extended through the issuing of the necessary regulations. As mentioned, capacity constraints have also contributed to the Commission’s failure in this regard.
h) The Committee received proposals for a new body to deal with this issue. The proposals centre around the establishment of an independent information commissioner mandated to receive appeals from persons lodging requests for information and make binding orders on access and disclosure. The information commissioner would also give advice to government departments and officials seeking clarification of their duties and responsibilities with respect to access to information. Such a proposal results from impatience with the capacity of the Commission to provide real teeth in implementing this legislation.
i) The Committee believes that a dedicated information commissioner would go a long way towards ensuring effective implementation of the Act. In its submission to the Committee, the Commission proposes two options concerning the location of an information commissioner. One option is to create an entirely new body that does not form part of the Commission. This would ensure that the staff and commissioner of this body would be appointed as specialists, who will deal solely with the Promotion of Access to Information Act as well as legislation pertaining to privacy.
j) The second option, which the Committee favours, is to appoint an information commissioner within the Human Rights Commission. The Committee is opposed to the proliferation of human rights bodies, and this approach would ensure that the information commissioner works within an existing structure. To ensure the success of this intervention, the Committee proposes that the information commissioner should be allocated a ‘ring-fenced’ budget within the budget allocation of the Human Rights Commission and a dedicated staff.

k) There are many advantages to this option, including the efficient and effective sharing of infrastructure and other resources.

l) At the request of the Committee, the Commission costed the two options. The estimated cost for option 1 is approximately R 7,6 million, while that for option 2 is approximately R 5,6 million. The Committee recognises that accepting the second option of vesting an information commissioner within the Human Rights Commission is much cheaper and, therefore, cost effective.

m) Notwithstanding the resource constraints of the Human Rights Commission, the Committee highlights the urgent need for the Commission to pay particular attention to its functions and obligations in terms of the Promotion of Access to Information Act.

n) In general, the Committee is of the opinion that the Commission needs to adopt a more aggressive stance towards the implementation of the Act, particularly regarding provisions on the reporting by private and public bodies as well as assisting in the bringing of matters to the courts.

Under 3.3. Appointments, p 177

c) The Committee notes with concern that the term of all five Commissioners currently serving will come to an end simultaneously in 2009. This may result in a loss of institutional memory and may negatively affect the continuity of the Commission. The Committee therefore proposes that at least two new Commissioners be appointed immediately. One commissioner should be appointed to deal with rights issues relating to disabled persons, while the second should deal with issues of access to information.

The Committee discusses the issue of the staggering of appointments of commissioners more fully and makes recommendations in this regard in Chapter 2 of this report.

And also ….

e) The Committee notes that, during the previous appointment cycle, the Office of the President may have misunderstood the provisions of the Constitution and hence disregarded the National Assembly’s recommendation to appoint eleven Commissioners, appointing only five. The Committee believes that the appointment of only five commissioners to an institution with as broad a mandate as that of the South African Human Rights Commission is deeply problematic and wholly inadequate. The Committee fails to understand the rationale for the appointment of the minimum number of Commissioners, particularly given the expanded mandate of the Commission in terms of the Promotion of Access to Information Act and the Promotion of Equality and Prevention of Unfair Discrimination Act. The Committee, therefore, recommends that the legislation should provide for the appointment of a minimum of seven Commissioners.

Under 3.4. Public Awareness, p 179
i) The Committee notes that the Commission has identified the lack of public awareness of the provisions of the Promotion of Access to Information Act and the Promotion of Equality and Prevention of Unfair Discrimination Act as constraining factors in their effective implementation and utilisation. Accordingly, the Committee recommends that the Commission be more proactive in promoting public awareness of the provisions of these Acts.

Under 3.6. Relationship with the Executive, p180

a) The Commission engages with the Executive in an ad hoc or unstructured fashion, based on particular human rights issues that may arise. However, members of the Commission informed the Committee that it does not always receive the necessary reports from government departments, especially concerning the provision of information for the socio-economic rights reports. While the Commission’s socio-economic rights reports do mention non-compliant departments, this does not appear to be a sufficient deterrent.

The Commission also reported that, when dealing with requests for access to information in terms of the Promotion of Access to Information Act and with complaints against government departments in general, the Commission is regularly met with a lack of co-operation or assistance from government officials.

Under Recommendation, p185

5. Recommendations

The principal recommendation of the Committee in respect of the Human Rights Commission is to establish a Commission that would comprehensively address the promotion and protection of all human rights within a single institution. This recommendation flows from the Committee’s understanding that all human rights are interdependent and indivisible and that one well-resourced body would better address the human rights needs of especially the most marginalized and vulnerable members of the community.

The Committee is, however, aware of the fact that the establishment of a single Commission is a complex task that will also require significant constitutional amendment. The Committee discusses the reasons and advantages for such a move in Chapter 2 of this report, where it also provides detailed proposals for the implementation of this recommendation.

The Committee notes that this amalgamation may take some time to complete but that the Commission may well benefit from the insights gained during this review process. The Committee is, therefore, of the opinion that there is a need for the immediate implementation of specific recommendations in this regard.

“Report of the Independent Panel Assessment of Parliament”, Parliament of South Africa, 2009

At page 95, the following recommendation is made

“The panel further recommends that Parliament engages with the recommendations of the report of the ad hoc Committee on the Review of Chapter 9 and Associated Institutions.” 

� Act 108/1994


� Ibid. 


� Section 101 of the Bill refers to its schedule which details the extent to which specific laws are amended. 





� The Annual Report if the SAHRC provides substantive and empirical data supporting its findings in this regard. The SAHRC annual reports have been tabled with Parliament and are also available on its website: �HYPERLINK "http://www.sahrc.org.za"�www.sahrc.org.za� for ease of reference.


� Brummer v Minister of Social Development and Others (CCT 25/09) 2009 ZACC 21





PAGE  
SAHRC Written Responses, 18 May 2010

