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1. Introduction 

The Sectional Titles Amendment Bill (thereafter referred to as the Bill) amends the Sectional Titles Act, No. 95 of 1986 (thereafter referred to as the Act), which came into force on 1 June 1988. This Act replaced an earlier Act (No. 66 of 1971). The Sectional Titles Act is the legislation that governs apartments, flats, townhouses, office blocks and other building blocks where multiple owners hold a type of property ownership known as "sectional titles". The Act prescribed Management and Conduct rules that apply to every Sectional Title Scheme and laid down the framework for running such a Scheme.

1.1 Sectional Title Scheme

A sectional tile unit consist of a section of a building(s), together with an undivided shared property known as "common property" such as lobbies, lifts, parking bays, driveways, garden, etc. All the sections together with common property comprise a "sectional title scheme". The Sectional Title Development Scheme, (usually referred to as a "scheme") provides for separate ownership of a property by individuals in a unit. In buying into a scheme a section (or sections) is acquired, and a share of the common property. These are collectively known as a unit.

1.2 Role of the Owner

In terms of section 44(1) of the Act, it is the duty of the owner to repair and maintain his/her section and keeping it in a good state. This implies that the owner is responsible for the maintenance and cleanliness of the interior of his/her section. This includes items such as windows and doors but it does not include the exterior and its maintenance. The owner is responsible for paying the levies (please find explanation below). It is also the responsibility of the owner to ensure that everyone who lives in or visit his/her unit including tenants comply with the Conduct Rules of the scheme.

1.3 What is the Body Corporate?

The Body Corporate is the collective name given to all the owners of Units in a Scheme. It comes into existence as soon as the developer of the Scheme transfers a Unit to a new owner. All registered owners of Units in a Scheme are members of the Body Corporate. The Body Corporate controls and runs the Scheme. The day-to-day administration of the Scheme is vested in Trustees who are appointed by the Body Corporate. Major decisions regarding the Scheme are made by the Body Corporate, usually at the Annual General Meeting (AGM), or at a special general meeting.

It is the responsibility of the Body Corporate to control and maintain common property. There are no exceptions to this rule. This means that even though parts of the common property are designated exclusive use areas, these areas are still controlled by the Body Corporate and therefore subject to the rules of the scheme.

1.4. Levies

The levy is the amount paid by each owner of a unit in the scheme into a fund established by the Body Corporate to at least cover the expenses in connection with the repair, upkeep, control and administration of the common property; rates and taxes; municipal service charges and building insurance premiums.

General levies are based on the annual budget and are raised with the approval of the Body Corporate at the AGM. On the other hand, special levies are raised at the discretion of Trustees to cover expenses which are necessary but have been budgeted for in the estimated expenditure approved at the previous AGM. Trustees do not have the power to charge a special levy when a budgeted expense exceeds the approved estimate. For example, if the trustees did not budget for a new paving in the complex but later realised it had to be done, they could not raise a special levy to cover the cost. But they can raise a special levy for unexpected expenses which were not included in the budget. These special levies may be payable in one lump sum or by such instalments as the trustees deem fit. Trustees are not under no obligation to consult owners in deciding on special levy. However, the Act does not mention special levies, it is only in the regulations that the trustees are given power to raise special levies for unforeseen and unexpected expenses.

Since the process of raising special levies is not consultative and has not been planned it has unforeseen financial impact on the individual member of Body Corporate (who has to pay a special levy over and above a general levy). Furthermore, since special levies are raised in the sole discretion of the trustees, this creates legal disputes between Body Corporate and individual members.

1.5 Exclusive Use Area

Exclusive use area (EUA) is an area of the common property reserved for the exclusive use of a particular owner such as a parking, garden, patio and others. The individual does not own the area, it belongs to common property but is not available for use other owners in the complex. Currently there are two methods to create exclusive use area. One is to register EUA and the other is a rule-created EUA.

In the first method, EUA is created in terms of section 27 of the Act, and as a registered right over common property. This has to be authorized by unanimous resolution of the Body Corporate and registered. In the second method, the Body Corporate may create EUA in terms of Section 27 A. This method involves amending the rules of the Body Corporate to create EUA. However the legislation does not specify which rules need to be amended. It might be either the management rules or the conduct rules. To amend management rules a unanimous resolution is required, whilst amending the conduct rules requires special resolution. Application should be made to the Deeds Office to lodge the rules in terms of which EUA have been created in order to be enforceable.

2. Objectives of the Sectional Titles Amendment Bill [B14-2010]

The main objectives of the Sectional Titles Amendment Bill are to:
· Align the definition in the Act with current arrangements.
· Redefine the boundaries between certain sections and common property.
· Regulate the substitution of bonds registered in respect of different pieces of land shown on sectional title plan.
· Vest owners with rights over exclusive use areas where an owner ceases to be a member of a body corporate. .
· Provide for the cancellation of exclusive use area rights.
· Legitimise the current practice of levying for special contributions. Through the proposed amendment the owner of the unit at the time when the resolution for special levy was passed will be liable for the levy and not the new owner in cases where a sale has taken place.
· Remove confusion around the opening of a sectional title register for more than one piece of land.
· Remove the necessity for a court order for the cancellation of a sectional plan in cases where buildings are damaged or destroyed.
2.1 Boundaries between Common Property and owners' sections

Section 37 of the original Act provides that it is the responsibility of the Body Corporate to properly maintain the common property and ensure it is in a good state. However, the difficulty sometimes arises in certain cases in determining whether maintenance and repairs of windows is the role of the Body Corporate or owner. This means that it should be determined whether the windows form part of the owner's section, which means the owner will be liable. If they form part of the common property the body corporate would be liable for repair and maintenance. However, there is a possibility that the windows may form part of the owner's section and the common property. To determine whether the section owner or the body corporate is liable for maintenance and repair of the windows in the scheme it should be ascertained where the windows are in relation to the median line. This means that every unit has a median (middle) line running through its walls, floors and ceilings. Windows and doors can be situated either inside or outside or even on the median line.

Section 5 (4) of the Act provides that the common boundary between any section and another section or common property is the median line or midpoint of the dividing wall, floor or ceiling. If the windows are within the median line, that is within halfway mark of the exterior walls and therefore within owner's section, the maintenance and repair for those windows are the responsibility of the individual owner. Whereas if the windows are outside the median line the body corporate is liable for the costs of maintaining and repairing them in terms of Section 37(1) of the Act.

If the windows are directly on the median line, that is the middle of the exterior walls, then technically the owners are responsible for maintenance and repair of the inside portion of the windows while the body corporate is responsible for the outside portion forming part of common property. However, since a window is one object and often maintenance and repairs need to take place on a window as a whole and not on either side of it, it is common practice where a window is situated in the median line for owners and Bodies Corporate to equally share the cost of their maintenance and repair. Bodies Corporate can adopt rules in terms of section 35 of the Act to formalise this arrangement. However, this legal position creates different standards and rules for different schemes with regard to maintenance and repairing of windows.

In order to create uniformity in all sectional title schemes the Bill proposes that Section 5 of the Act be amended. The effect of this amendment is that the median line will be deemed to pass through the centre of any window, door or other structure that divides two sections or a section and common property. This means that bodies corporate and owners will always be able liable to share the costs of maintaining and repairing windows. This proposal seeks to standardise the position on the maintenance and repair of windows among all sectional titles schemes in South Africa.

3. Questions

· If there are owners in arrears (not paying their general levies), are trustees allowed to charge special levies to cover for the budgeted expenditure for repairs and maintenance?

· Do owners have a right to challenge special levies if they believe are not necessary?
· If a special levy was raised after the owner has sold his or her property but was made just before transfer, is he or she still liable for payment of special levy?
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