SUBMMISSION BY LAW SOCIETY OF SOUTH AFRICA ON THE SECTIONAL TITLES AMENDMENT BILL


COMMENTS ON THE SECTIONAL TITLES AMENDMENT BILL, 2010

The Law Society of South Africa (LSSA) wishes to comment as follows with regard to the Sectional Titles Amendment Bill, 2010:

SECTION 1(d) OF THE BILL

This Section amends sub-section 3A of Section 1 of the Act by substituting the word "notwithstanding8 for the words "subject to8. The section basically provides that, while a unanimous resolution is not necessarily a unanimous resolution of all of the members, a resolution is not regarded as having been passed unless any member adversely affected by the resolution consents in writing. It is believed that the intention of the amendment is that the Court should be entitled to declare a unanimous resolution adopted even if all the owners adversely affected have not consented in writing. From a grammatical point of view, if that is the position, the object is not achieved. A better way of dealing with the matter to remove doubt would be to add to the end of sub-section (3)(c) "provided that a Court granting relief in terms of sub-section 3(A) shall be entitled to grant such relief, notwithstanding the fact that such written consent has not been obtained".

SECTION 8(b) OF THE BILL

This section, inter alia, permits the time period in a right of extension to be extended by way of notarial deed between the body corporate, the bondholders and the developer. It is submitted that the insertion is in the wrong place, as it is inserted in the section which creates a definite period. It would be much better to have a separate sub-section reading along the lines of "the period stipulated in sub-section (1) hereof may be extended for such further period or periods as may be agreed upon by unanimous resolution.

PARAGRAPH 10 OF THE BILL

The LSSA is opposed to this proposal. Whenever servitude or other restricted agreement is registered over any kind of immovable property and if such property is mortgaged, the formal consent of the bondholder must be obtained. This was the position of Section 29(3) prior to the proposed amendment It is now proposed that the consent must be obtained by the Notary

Public and filed in his protocol. Not all conveyancers are notaries. Quite frequently a notarial agreement is executed by a Notary unconnected with the conveyancer, and then given to another conveyancer for registration. The amendment will increase the responsibility on the Notary Public because the Notary will be obliged to:-

a) Conduct a Deeds Office search to determine all the bondholders in the scheme as at date of execution.

b) Obtain their written consent

c) Not release the executed copy of the Notarial Deed for registration by the registering conveyancer until such time as all the consents are in.

It is submitted that this is creating a more unwieldy situation and it is a case where it is believed that the cure is probably worse than the disease. To create the objective mentioned in the memorandum it would be quite simple to insert the words "existing on the date of execution of the notarial deed" into the section without making the other changes.
