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Briefing document: Information on the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 and the National Policy Framework

1.
Background


The Criminal Law (Sexual Offences and Related Matters) Amendment Act, No. 32 of 2007 (Sexual Offences Act) created a range of new offences and sought to address a wide range of issues relating to the management, reporting, investigation and prosecution of sexual offences.

Essentially, the main objectives of the Act are as follows
:

· Include all sexual crimes within one law.
· Repeal certain common law sexual offences.
· Define all sexual crimes and create new and expanded statutory sexual offences including those against children and persons who are mentally disabled (such as sexual grooming).
· Ensure that both men and women can use the law with regard to sexual crimes.
· Ensure that government departments work together to protect complainants from unfair treatment or trauma from secondary victimisation.
· Introduce measures that are aimed at enhancing service delivery for victims (such as facilities in court which include intermediaries
 and closed circuit television).
· Make the age when both men and women can give permission (consent) to have sex, 16 years.
· Make sure that rape survivors get certain services such as post-exposure prophylaxis (PEP), which can reduce the chances of HIV from the rape.
· Allow rape survivors to find out if the person who raped them has HIV.
· Establish a National Register for Sex Offenders.

The various Chapters in the Act came into effect on the following dates:

· Chapters 1 to 4 and 7 – on 16 December 2007.

· Chapter 5 (Services for victims of sexual offences and compulsory HIV testing of alleged sex offenders) – on 21 March 2008. 

· Chapter 6 (National Register for Sex Offenders) – June 2009 but operational as from 30 September 2009.
Certain positive aspects of the Act have been acknowledged such as; the broader definition of rape which recognises a range of forms of sexual penetration; a wider range of acts recognised as offences; amendments to certain discriminatory rules of evidence and access to PEP in certain circumstances. Some issues of concern include the challenge of changing knowledge and practice in dealing with sexual offences matters in every police station, hospital and court; the absence of a National Policy Framework (NPF) to ensure effective implementation of the Act and the lack of the involvement of civil society in the development of the NPF; the need for two registers (the Sexual Offenders Register and Child Care Act Register); concerns about lack of effective training measures and uncertainty about a uniform and co-ordinated approach to implementation and service delivery in terms of the Act; and ultimately the concern that the failure to monitor the provision of adequate and effective protection to the victims of sexual offences continues to exacerbate the effects of secondary victimisation and traumatisation.

2.
Brief consideration of the Sexual Offences Act 

The Act is divided into seven Chapters and each Chapter is subdivided into a number of Parts.

Chapter 1: Definitions and Objects- the definition of rape has been extended to include all acts of non-consensual penetration committed by one person on another. Rape now includes the penetration of the vagina, mouth or anus with a penis, body part or any object (including an animal’s body part or object resembling the genital organs of a person or animal). 

This broadened definition of rape is possibly the most important achievement of the Act, as it makes the legislation equitable and brings South Africa into line with international best practice regarding sexual offence definitions.
 In essence, it means that men and boys can be raped, that the penetration of the vagina, mouth or anus with objects other than a penis will also constitute rape, and that women can be convicted of rape. The inclusion of a broader range of sexual acts within the definition of rape also has implications for the punishment of the perpetrator. Whereas before a person charged with anal penetration could only be convicted of indecent assault for which there is no prescribed sentence (and often involves no more than a suspended sentence or fine), that person would now be liable for the minimum sentencing applicable to rape (10 years’ imprisonment for a first offence).
 

Chapter 2: Sexual Offences - provides which sexual acts will be considered sexual offences and refers to the following crimes; rape and compelled rape; sexual assault, compelled sexual assault and compelled self-sexual assault; compelling or causing persons 18 years or older to witness sexual offences, sexual acts or self-masturbation; exposure or display of or causing exposure or display of genital organs, anus or female breasts (“flashing”), and child pornography to persons 18 years or older; engaging sexual services of persons 18 years or older; incest; bestiality; and sexual acts with a corpse.
Chapter 3: Sexual Offences Against Children - concerns offences that can be committed against children and includes the criminalisation of consensual acts with children between 12 and 16; as well as the sexual exploitation of children; sexual grooming and exposure to pornography.

Chapter 4: Sexual Offences against Persons Who Are Mentally Disabled - highlights the vulnerability of persons who are mentally disabled. It introduces a range of crimes that relate specifically to the sexual exploitation of people with a mental disability, these include, sexual grooming, sexual exploitation and the use of people with mental disabilities in pornography or the display of pornography.

Chapter 5: Services for Victims of Sexual Offences and Compulsory HIV Testing of Alleged Sex Offenders - introduces specific services for victims of sexual offences and regulates the compulsory HIV testing of alleged sex offenders. This Chapter came into operation on 21 March 2008 and provides that certain victims of sexual offences may access Post Exposure Prophylaxis (“PEP”). It also creates a mechanism in terms of which certain victims or police investigators may apply for the compulsory HIV testing of certain alleged sex offenders. PEP is available for free to rape survivors who report within 72 hours after the rape. A victim does not have to open a criminal case before being given PEP. If a victim goes to the police first, a police official must inform of the importance of obtaining PEP and refer to those facilities where PEP is available. Police stations must have a list of designated PEP facilities at the police station and must give the victim a notice explaining the right to PEP.
 If a victim accesses a health facility, they must receive a whole range of services in terms of the Department of Health’s National Sexual Assault Policy and National Management Guidelines for Sexual Assault Care.
Chapter 6: National Register for Sex Offenders - this National Register will record the names and details of persons who committed sexual offences against a child or a person who is mentally disabled.
 The Act does not allow the employment of persons who have been found guilty (convicted) of committing a sexual crime against a child or person with a mental disability in certain circumstances. Such persons are not allowed to, for example, work with a child or person with a mental disability, or become a foster parent. The Children’s Act, 38 of 2005 provides for the establishment of a National Child Protection Register which is broader in scope because it covers offenders who perpetrate all kinds of harm to children, not only sexual abuse.
Chapter 7: General Provisions - consists of five parts and deals with general matters such as miscellaneous offences, defences, the national policy framework, national instructions and directives, regulations and transitional provisions. These include transitional provisions concerning the human trafficking of persons for sexual purposes.

A.
The National Policy Framework (NPF)

The Act provides that the Minister of Justice must after consultation with the cabinet members responsible for Police, Correctional Services, Social Development and Health and the National Director of Public Prosecutions; adopt a National Policy Framework (NPF). 

The purpose of the framework is to ensure a uniform and co-ordinated approach by all Government Departments in dealing with sexual offences matters, to guide the implementation of the Act and enhance the delivery of service through the development of a plan for ‘the progressive realisation’ of services for victims of sexual offences within available resources.

In terms of the Act the NPF must include guidelines to—

· Facilitate the implementation of the priorities and strategies contained in the NPF.

· Measure progress on the achievement of the national policy framework objectives.

· Ensure that the different organs of state comply with the primary and supporting roles and responsibilities allocated to them in terms of the NPF and the Act.

· Monitor the implementation of the NPF and the Act.

· Parliament’s role

In terms of section 62(1) of the Act the Minister must within one year after implementation of the Act adopt and table the National Policy Framework for the Management of Sexual Offences in Parliament.
 The NPF should have been adopted and tabled in Parliament by December 2008.
· Deadline 1:

On 18 February 2009 at a meeting with the Portfolio Committee on Justice the Department of Justice indicated that the task and timelines were underestimated considering that this was the first time all policies and programmes would be compiled in one comprehensive document. Therefore the framework would not be completed by December 2008.

A task team had been established comprising the Department, South African Police Services, National Prosecuting Authority, and Departments of Health and Social Development. A draft framework had been developed by the Chief Directorate of Vulnerable Groups, Department of Justice and Constitutional Development but the Final Policy Framework still had to be approved by the relevant Ministers
 and in addition more time was needed to consult with civil society stakeholders. 
The Portfolio Committee report expressed concern at the Departments failure to meet the deadline.

· Deadline 2:

The Judicial Matters Amendment Act 66 of 2008 amended the Sexual Offences Act and provided an extension for the adoption and tabling of the NPF in Parliament to 31 March 2009.
 

The Department did not meet this deadline. 

· Deadline 3:

The Judicial Matters Amendment Bill [2010] which has yet to be tabled in Parliament provides a further extension. The NPF must now be tabled and adopted in Parliament within 18 months after the commencement of section 85 of the Bill.

Comment:
· Further information may be requested on the reason for the delay both in the drafting of the NPF and its tabling in Parliament. What are the consequences of the ongoing delay? Without such a framework in place, for instance, what steps are being taken to enhance service delivery through the development of a co-ordinated plan for ‘the progressive realisation’ of services for victims of sexual offences within available resources?
 For instance the Constitutional Court in the case of Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development and Others BCLR 637 (CC) (1 April 2009) expressed concern about the facilities in court for use for intermediaries - only 14% of the approximately 450 Regional Courts nationwide are equipped with the necessary facilities to permit the use of intermediaries. Even for those courts with these facilities, a high percentage has continuing problems with broken or malfunctioning equipment. A very low percentage of courts were equipped with one-way mirrors, and only slightly higher percentages of courts were reported to have separate waiting rooms in each province. Additional problems identified by the court included the training of intermediaries and training of prosecutors.
· A range of polices, processes and practices are in place across Departments as a response to various matters concerning sexual offences, including; the Victim Empowerment Policy; the Department of Health National Sexual Assault Policy and National management guidelines for sexual assault care; the SAPS National Instruction 3/2008 Sexual Offences; the Service Charter for Victims of Crime; the Uniform Protocol for the Management of Victims, Survivors and Witnesses of Domestic Violence and Sexual Offences (NPA) – which includes section on minimum standards for service delivery; Minimum norms and standards for diversion – sex offender programmes (Department of Social Development). Without the NPF in place what is being done to ensure an integrated and comprehensive response to sexual offences matters.
· Further details on the funding for the implementation of the Sexual Offences Act may be required – when briefing Parliament on the issues around human trafficking and the World Cup the Department of Justice indicted that R3 million from the budget allocation for the implementation of the Sexual Offences Act was used for activities associated with human trafficking.
 
· Additional information may be required on the status of the National Register for Sex Offenders.

The responsibility for developing the NPF lies with the Inter-Sectoral Committee for the Management of Sexual Offences chaired by the Director-General of Justice
 which must meet at least twice year and consists of the:
· National Commissioner of the South African Police Service

· National Commissioner of Correctional Services
· Director-General: Social Development 

· Director-General: Health
· National Director of Public Prosecutions.

The Committee may make recommendations to the Minister with regard to the amendment of the NPF. 
· Parliament’s role – implementation reports
The Minister must, after consultation with the Cabinet Members responsible for Police, Correctional Services, Social Development and Health and the National Director of Public Prosecutions:
(a) within one year after the implementation of this Act, submit reports to Parliament, by each Department or institution on the implementation of this Act; and
(b) every year thereafter submit such reports to Parliament.

Comment

· No such ‘implementation’ reports appear to have been completed and submitted.

· Has the Inter-Sectoral Committee been meeting twice a year? At what stage of development is the NPF? Has there been any consultation with civil society organisations in respect of the draft NPF?
B.
Regulations, directives, national instructions and training courses

The National Commissioner of the South African Police Service, the National Director of Public Prosecutions and the Director-General: Health must issue national rules which are to be followed by officials falling under their jurisdiction when dealing with sexual offences cases. 

In addition, training courses must be developed to, among others, provide social context training to officials and to promote uniform norms, standards and procedures when handling sexual offences matters.
· Regulations were promulgated on 22 May 2008 - Criminal Law (Sexual Offences and Related Matters) Regulations, Government Gazette 31076, Regulation 8892. 

· National Instructions on Sexual Offences (Department of Police) were published in the Government Gazette 31330 on15 August 2008. 
These national instructions must be followed by all police officials and include the manner in which the reporting of an alleged sexual offence is to be dealt with by police officials; the manner of investigation; the circumstances in which and the relevant sexual offence or offence in respect of which a police official may apply for the HIV testing of an alleged offender.

National Instructions must also be issued regarding the protocols around HIV testing specifically around issues such as retention, destruction and confidentiality.
 These are contained in National Instruction 3 of 2008.
Training courses: The National Commissioner must develop training courses, which must include; (i) Training on the national instructions (ii) Social context training in respect of sexual offences; and (iii) provide for and promote the use of uniform norms, standards and procedures, with a view to ensuring that as many police officials as possible are able to deal with sexual offence cases in an appropriate, efficient and sensitive manner.

.

· Directives on Sexual Offences (National Prosecuting Authority) – draft directives in place.
The National Director of Public Prosecutions must issue and publish directives to be followed by prosecutors, including; the manner in which sexual offence cases should be dealt with; the circumstances in which a charge may be withdrawn or a prosecution stopped; the criteria to be used and circumstances in which the prosecution must apply to court for an order that witnesses and, in particular, child complainants below the age of 16 years give evidence by means of closed circuit television as provided for in section 158 of the Criminal Procedure Act, 1977; the criteria to be used and circumstances in which the prosecution must request the court to consider appointing a competent person as an intermediary
 as provided for in section 170A of the Criminal Procedure Act, 1977, in respect of witnesses and, in particular, child complainants below the age of 16 years; the circumstances in which the prosecution must request the court to consider directing that the proceedings may not take place in open court as provided for in section 153 of the Criminal Procedure Act, 1977; the criteria to be used, circumstances and manner in which Directors of Public  Prosecutions should authorise and institute a prosecution contemplated in section 38(1), dealing with the ascertainment of the HIV status of an alleged offender or disclosure of the results of any HIV tests, with the view to ensuring uniformity;  the information to be placed before a court during sentencing, including pre-sentence reports and information on the impact of the sexual offence on the complainant.

The NDPP must also issue and publish directives regarding the manner in which prosecutors and other officials in the NPA must deal with the HIV test results that were disclosed by police officials.
 These do not appear to have been developed.
Training Courses: The National Director of Public Prosecutions must develop training courses which must (i) include training on the directives (ii) include social context training in respect of sexual offences; and (iii) provide for and promote the use of uniform norms, standards and procedures, with a view to ensuring that as many prosecutors as possible are able to deal with sexual offence cases in an appropriate, efficient and sensitive manner.

· Directives on sexual offence cases (the Director-General: Health), in consultation with the Minister of Health and after consultation with the Directors-General: Justice and Constitutional Development and Social Development and the National Commissioners of the South African Police Service and Correctional Services, publish in the Gazette directives which are to be followed by medical practitioners and any other relevant persons when dealing with sexual offence cases. These include (i) the administering of Post Exposure Prophylaxis; (ii) the manner in which court orders for compulsory HIV testing must be executed in order to ensure the security, integrity and reliability of the testing processes and test results; and (iii) the manner in which the HIV test results must be dealt with in order to ensure confidentiality.
 Similarly training courses must be developed.

· Parliament’s role
The national instructions and directives must be submitted to Parliament within six months after the commencement of the section
 and before being published in the Gazette.
The training courses contemplated in this section must be tabled in Parliament within six months after the commencement of the Act.

The Cabinet Members responsible for police, the administration of justice and health must, within a year after the commencement of the Act and every 12 months thereafter, table a report in Parliament relating to the implementation of the training courses.

Any new or amended training courses developed under this section must be tabled in Parliament within 14 days of their finalisation.
Comment:
· Information may be required on the status of the NPA directives (which appear still to be in draft form) as well as the training courses in place for SAPS, the NPA and the Department of Health. 

· The NPA has developed a training manual consisting of process maps, mind maps and draft directives
 but it not clear why none of the training courses have been tabled in Parliament as required by the Act.
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� R Fuller, Bureaucracy v Democratisation - The promulgation of the Criminal Law (Sexual Offences and Related Matters) Amendment Bill, October 2007, CSVR Report. Replace some common law provisions on sexual offences and certain sections of the old law, the Sexual Offences Act 23 of 1957.


� Centre for Applied Legal Studies (CALS) A summary of the criminal law sexual offences amendment act 32 of 2007 http://web.wits.ac.za/NR/rdonlyres/7AAAC829-6313-4C02-B036-5E8181AF50A8/0/english.pdf


� An intermediary is a trained professional who sits with the child in a room other than a courtroom. The intermediary relays the gist of the questions asked by the lawyers and the presiding officer to the child, in child friendly language.


� Police figures for the year ending March 2009 indicated a 10.1 per cent increase in sexual offences, including rape, against adults and children, with over 30,000 against women 18 years or older. A total of 39 946 new rape cases appeared on the rolls of magistrate's courts in all nine provinces between July 1 2008 and the end of June 2009 - on average 780 new cases nationally each working day. It may be of interest to note that the sexual offences statistics released by SAPS are a source of some debate. Tshwaranang Legal Advocacy Centre submitted a letter (13 October 2009) to the Portfolio Committee on Police raising concerns about the statistics for sexual offences contained in the SAPS Annual Report 2008/09.


� R Fuller, Bureaucracy v Democratisation - The promulgation of the Criminal Law (Sexual Offences and Related Matters) Amendment Bill, October 2007, CSVR Report. Replace some common law provisions on sexual offences and certain sections of the old law, the Sexual Offences Act 23 of 1957


� Ibid


� Available at � HYPERLINK "http://www.saps.gov.za/docs_publs/legislation/" ��http://www.saps.gov.za/docs_publs/legislation/� sexual_offences.htm


� Regarding historical convictions, the records of various government departments, including the South African Police Service's Criminal Record Centre regarding criminal convictions; the Department of Correctional Services regarding sentenced offenders and the Department of Health regarding persons who are alleged to have committed sexual offences against children or mentally challenged, but who were declared as State Patients in terms of section 77 and 78 of the Criminal Procedure Act, 1977, are being scrutinised, to ensure the inclusion of the relevant offenders names, onto the National Register for Sex Offenders. 


� Sections 70 and 71


� In terms of s62(1) of the Act the Minister of Justice and Constitutional Development must, within one year after implementation, adopt and table the National Policy Framework for the Management of Sexual Offences in Parliament.


� The Department submitted an outline of the National Policy Framework to the Director-General’s Inter-Sectoral Committee for the Management of Sexual Offences Matters on 17 February 2009. A further round of consultation with civil society was required.


� The framework must then be reviewed within five years after its publication in the Gazette and at least once every five years thereafter.


� Ncgobo J, noted that ‘compliance with the Constitution requires not only that laws be enacted to give effect to the rights in the Constitution, but also requires that these laws be implemented. Failure to implement laws that protect constitutional rights is a violation of the Constitution.’ Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development and Others (CCT 36/08) [2009] ZACC 8; 2009 (4) SA 222 (CC); 2009 (2) SACR 130 (CC); 2009 (7) BCLR 637 (CC) (1 April 2009) 


� http://www.pmg.org.za/report/20100421-relevant-departments-existing-legislation-measures-place-deal-traffic


� Section 63 http://www.justice.gov.za/vg/sxo/2008%20NPF%20Aligning%20processes%20and%20procedures_DOJCD%20and%20NPA_SOCA.pdf


� Section 66(1)


� Specifically, the National Commissioner of the SAPS must, in consultation with the National Director of Public Prosecutions, issue and publish in the Gazette national instructions regarding the manner in which police officials must—


(i) retain test results obtained; (ii) make the record of the test results available to a prosecutor; and (iii) destroy the test results as contemplated in section 33(2)(b), as contemplated in section 33( 1 )(e), in order to ensure the confidentiality of such test results. National Instruction 3 of 2008.


� In Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development and Others (CCT 36/08) [2009] ZACC 8; 2009 (4) SA 222 (CC); 2009 (2) SACR 130 (CC); 2009 (7) BCLR 637 (CC) (1 April 2009).


� Section 66(2)


� Section 66(2)(c) 


� The National Director of Public Prosecutions must, in consultation with the National Commissioner of the South African Police Service, issue and publish in the Gazette directives regarding the manner in which prosecutors and other officials in the NPA must deal with the HIV test results that were disclosed by police officials, as contemplated in section 33(l) (e) (ii) of the Act, in order to ensure the confidentiality of such test results. 


� DOH, National Directives and Instructions on Conducting a Forensic Examination on survivors of Sexual Offence cases,” Government Gazette no. 31957, Notice no. 223, March 6, 2009


� The Minister of Health must, by notice in the Gazette, designate any public health establishment for the purposes of:  providing PEP to victim and the carrying out of compulsory HIV testing within two months after implementation of Chapter 5, part 1. This must be updated every 6 months.


� Section 66 of Chapter 7 which came into effect on 16 December 2008.


� Annual Report of the NPA 2008/09. p27








1
Research Unit | Author Name:
G Nesbitt


Author Contact Details: 021 403 8352
2
Research Unit | Briefing document: Information on the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 and the National Policy Framework


