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Additional Comments
Introduction
The South African Human Rights Commission (SAHRC or Commission) has interacted and worked with the Independent Complaints Directorate (ICD) in a number of manners over the years. The Commissions provincial offices share relationships with the provincial branches of the ICD and the two institutions regularly interact over matters of mutual interest. Also, the Commissions Parliamentary and International Affairs Programme (PIAP) has established a section 5 Torture Committee and the ICD is one of the Committee’s key stakeholders. It is of importance to the Commission, that the Independent Police Investigative Directorate Bill (the Bill) provides for an effective and independently functioning police oversight body. The Commission has noticed that there is much that can be done to improve the current Bill. It is within this context that the SAHRC has drafted these additional comments.

1. General

The Bill could be much improved by ensuring that there is alignment between it and the various pieces of legislation that it refers to. The Bill makes direct and/or indirect references to the Public Finance Management Act 1 of 1999 and the Public Service Act 103 of 1993. As will be demonstrated further down in these additional comments, it is questionable whether certain provisions are in fact necessary as they are already, and in some instances, better covered in these pieces of legislation. 

Also, by only mentioning some aspects of these Acts, the question is raised why direct reference to others sections of these Acts have not been made. This could give rise to interpretation challenges in the future.
At times, the Bills’ drafting style is vague and also, a number of clauses and guarantees of independence that one would expect to find in the Bill are absent.
2. The constitutional basis for the creation of an independent police complaints body

This Bill is not an ordinary piece of legislation. Its genesis comes directly from the Constitution (Act 108 of 1996) which provides in section 206(6) for the establishment of an independent police complaints body. The body is to be tasked with investigating alleged misconduct and offences committed by the police. Thus the legislation before Parliament needs to comply with this constitutional provision in order to ensure that the precepts of the constitution are given effect to. 

Section 206(6) states as follows:
“On receipt of a complaint lodged by a provincial  executive , an independent police complaints body established by national legislation must investigate any alleged misconduct of, or offence committed by, a member of the police service in the province.”
3. Independence

The Constitution obliges the legislature to ensure that the Bill adequately ensures that the Independent Police Investigative Directorate ( IPID) is independent. Independence can be determined though a number of factors, including for example: the legislative provisions regarding the financial sustainability of the institution, the appointment process and security of tenure provisions of the head of the institution; the degree to which the institution can determine it own organizational structure and who it may employ,  the powers afforded to the institution to carry out its duties;  and its accountability and reporting structures. The constitutional court in Van Rooyen and Others v S and others 2002 (5)  SA 246 (CC) has established a general test to be used in order to determine if the court as in an institution is independent. In terms thereof, independence is determined by whether a reasonable and informed person from an objective viewpoint would have the perception that the institution is independent. This test can also be used in determining the independence of constitutionally mandated independent institutions.
4. The Bill does not adequately guarantee the independence of the IPID -  clause 3  
Clause 3 states as follows:

Independence, impartiality and accountability

3. (1) The Directorate functions independently from the South African Police Service.

(2) Each organ of state must assist the Directorate to maintain its impartiality and to

perform its functions effectively.

Clause 3(1) only states that the IPID is independent in relation to the South African Police Services. This is insufficient. Independence must be legislatively prescribed generally in order to give effect to the Constitutional prescription that an independent body be created. 
The drafters could consider using similar wording to that contained in the Correctional Services Act 117/2008 with respect to the Judicial Inspectorate of Prisons:
Section 85(1) “The Judicial Inspectorate of prisons is an independent office under the control of the Inspecting Judge”. 

Clause 3(2) only states that organs of state must assist the Directorate to maintain its impartiality. It would be preferable if the clause were broader, such as, for example section 50(3) of the SAPS Act which states:
“No organ of State and no member or employee of an organ of State or any other person shall interfere with the Executive Director or a member of the personnel of the directorate in the exercise and performance of his or her powers and functions.”

5. There are insufficient guarantees of independence for the head of the IPID

It is unclear why the head of the institution is a senior public servant as this is not a typical model that is used when creating independent institutions. This creates the perception that the Executive Director is a public servant and is not independent of government but accountable to government.

 Parliament should consider an alternative model for the appointment of the head of the IPID. One model that could be considered, is the appointment of a judge, similar to the JIOP. A second model that could be considered is a public participation process through Parliament.

6. It is unclear how long the Executive Director may remain in office - Clause 5(3)(b)

 The head of the IPID should be appointed for a fixed term of office. This term of office should be renewable for one additional term.

Clause 5(3)(b) is unclear as to how many terms of office an Executive Director may be appointed for. In particular, it is unclear if the person may be appointed for 2 or 3 terms in total. The legislation should state clearly the number of terms of office that a person may be appointed.

The current section 51 of  the South African Police Services Act 68 of 1995 (attached in the Annexures) sets out in a clearer manner the role of Parliament in the appointment process of the head of the ICD. Section 51 also provides time periods in  which the parliamentary committee must confirm or reject  the nomination. It is unclear why the drafters of the Bill departed from the current format that provides more clearly for parliamentary involvement in the appointment process.
7. The removal from office clause could be strengthened - Clause 5(5)

In terms of clause 5(5), the Minister may remove the Executive Director  from office.
In terms of section 194 of the Constitution, the grounds for the removal from office of the Public protector, the Auditor - General or commissioners of any chapter nine institutions are: misconduct, incapacity and incompetence. The IPID Bill grounds for removal from office are misconduct, ill health or inability to perform the duties of that office effectively. It is unclear why the drafters would wish to deviate from the grounds set out in the Constitution. Furthermore, the grounds set out in the Constitution mirror South African labour law grounds for dismissal. As the IPID Executive Director is an employee of the State, as currently provided for in the Bill, labour law must be followed in order to dismiss him or her. Thus it is advisable that the removal from office clause is scanned for compatibility with South African labour law and the Constitution in order that it reflects terms that have well defined legal meanings.

8. The Bill contains matters that are not usually included in legislation

8.1. There is no need to restate the provisions of the Public Service Act in the Bill – e.g. clause 6 
Clause 6(c) provides that the Public Service Act is applicable to IPID staff. The Public Service Act and its Regulations deal with issues of declaration of interest (clause (d)) and staff training (clause 6(e)). Therefore it is questionable whether these matters ought to be included in the Bill.

8.2. It is unclear why the IPIDs` structure is being legislatively prescribed - Clause 7

In order to support the independence of the Directorate, the organizational structure of the institution structured should not be legislatively prescribed. This ought to be left to the discretion of the Executive Director. Also, should the Directorate for operational reasons require changes to the structure in the future, this would require a legislative amendment, which can often be a lengthy process. It would be more appropriate for the Bill to simply state the duties and functions of the IPID. The organizational structure is an internal matter for the Directorate to determine.
8.3. The level of appointment of Provincial heads ought not be included in the legislation Clause 19(a)

The level of appointment is a matter to be dealt with after the necessary human resources processes have been carried out in order to determine the level. This is not a matter that needs to be set out in legislation. Reference to the level of appointment ought to be removed. By prescribing the level of appointments in the legislation, the perception could be created that the drafters are intending to limit the level at which an appointment can be made. This could potentially be perceived as impacting on the independence of the Directorate. 
8.4. Legislatively prescribing performance agreements is not needed - clauses 20(2) and (3)

All members of the public service including the Senior Management Services must have performance agreements.  This is covered by the Regulations to the Public Service Act. The Bill states that Directorate staff are subject to the laws of the public service. Therefore there appears to be no reason to place this clause in the Bill.

8.5. Detailed job requirements for the appointment of investigators is not needed – clause 22

It is unnecessary to place the requirements for application for the position of investigator in the Bill.   Including such detail in a Bill could cause challenges in the future should it be decided that there is a need to change the qualifications. Reference could rather be made to suitably qualified persons. Again this could create the perception of limiting the independence of the IPID.
8.6. Remuneration and conditions of service of investigators – clause 23

Clause 23 provides that:

“the conditions of service, including the salary and allowances payable to an investigator appointed under this Act, must be on par with members appointed as detectives in terms of the South African Police Service Act”.
 It is unclear what the term “on par” means or how the term should be interpreted. Furthermore, it is unclear why the Bill needs to prescribe to the IPID, with  such a high degree of specificity,  the parameters in which staff may be employed. This has the potential to create the perception that the IPID is not independent.

8.7. Internal Audit – Clause 8(f)

Finally, it is unclear why reference to internal audit is needed in the Bill. The internal audit is a function that is provided for by the PFMA and auditing practices. The existence and functioning of the Internal Audit is audited by the Auditor-General.

9. There are a number of clauses that could strengthen the independence of the IPID that are missing from the Bill
9.1. There is no legislative duty on the ICID to conduct itself in an independent and impartial manner.

The duty of impartiality is only imposed on other state institutions in relation to the ICID. There is no clause stating that ICID staff must conduct themselves in an impartial manner. 
4. (1) A member of the Commission or a member of the staff of the Commission shall serve impartially and independently and exercise or perform his or her powers, duties and functions in good faith and without fear, favour, bias or prejudice and subject only to the Constitution and the law.

9.2. There is no clause in the Bill dealing with the legal personality of the IPD.

The Bill ought to have a clause clearly setting out the nature of the IPIDs legal personality in order that it has standing in law and can sue and be sued.
9.3.  There is no clause protecting IPID staff from legal liability when acting in good faith.
 There issee for example section 17(3) of the Human Rights Commission Act which states:
“No-

(a) member of the Commission;

(b) member of the staff of the Commission;

(c) person contemplated in section 16(6); or

(d) member of any committee, not being a member of the Commission,

shall be liable in respect of anything reflected in any report, finding, point of view or recommendation made or expressed in good faith and submitted to Parliament or made known in terms of this Act or the Constitution.
10. The Forum needs to promote independence - clause 17
Chapter 4 provides for a consultative forum. The function of the forum is to facilitate closer cooperation between the Secretary of the Civilian Secretariat for Police Service  and the Executive Director of the IPID. The Forum will discuss trends, recommendations and implementation of recommendations  and, initiate special investigations. 

The manner in which the clause is currently drafted implies that the Forum will initiate and conduct investigations. It is doubtful that this could be the intention of the drafters. A Forum is a place of discussion and sharing of information, it is not a body which carries out joint tasks such as investigations. It would be more appropriate that the Forum identify matters for special investigation. The IPID is independent of the Civilian Secretariat Board and vice versa. Thus the Civilian Secretariat Board can assist in identifying matters with the IPID but can not in any manner tell or impose on the IPID matters for special investigation.
11. Referral to the NPA ought not be discretionary - clause 6(4)

The National Prosecuting Authority (NPA) is the body bestowed with the prosecutorial authority in terms of section 179(2) of the Constitution. In other words, it is the NPA which determines whether to prosecute a matter or not. 
Section 179(2) of the Constitution states as follows:

“ The prosecuting authority has the power to institute criminal proceedings on behalf of the state, and to carry out any necessary functions incidental to instituting criminal proceedings.”

Clause 6(4) of the Bill states that

“... the Executive Director may refer matters investigated by the Directorate under this Act to the Prosecuting Authority for criminal prosecution.” 
By granting the IPID a discretionary power  to refer a matter to the NPA through the use of the word ‘may’,  the IPID is indirectly being given  the power to determine whether a matter will be prosecuted or not. The Constitution is clear that this power resets with the NPA. The IPID ought not therefore be given a discretionary power to refer matters for criminal prosecution to the NPA. The clause ought to be redrafted in more prescriptive language in terms whereof, there is a duty placed on the IPID to refer all matters to the NPA where there is the potential for criminal prosecution in order that the NPA may determine whether to institute criminal proceedings on behalf of the State. In this regard, the Committee could consider wording such as that which is used in the Inquests Act 58 of 1959 in section 16(2)(d) ( “... whether the death was brought about by any act or omission prima facie involving or amounting to an offence on the part of any  person.” ).
12. Reporting obligations ought to be placed in the same chapter – clause 6(b)

Clause 6(b) requires the Executive Director to report “... at any time when requested to do so by the Minister or Parliament, ... on the activities of the Directorate...”. This clause deals directly with the accountability of the IPID. It would thus be better placed in chapter 7 of the Bill which deals with matters pertaining to “Finances and Accountability and Annual Report”.

Furthermore, the independence of the IPID would be strengthened if there were the legislative power that the IPID may at any time provide reports to the Minister and Parliament.

13. Consistency with the PFMA - Annual Report  clause 29
The entire bill must be checked for consistency with the PFMA. For example, whilst clause 29 accurately states that the Annual Report must be submitted within 5 months after the end of the financial year (complying thus with section 40(1)(d) of the PFMA) there is no expected mirror clause in clause 28 dealing with finances and accountability stating that  financial statements must be submitted within two months after the end of the financial year to the Auditor - General for auditing compliance with section 40(1)(b) of the PFMA. It is unclear why specific reference is made to the PFMA in some places and not others. Also, as an independent state instituions, there is already a legal obligation to comply with the PFMA. There is thus the potential for a  conflict of interpretation, which does not make for sound legislative drafting.
Finally, it is unclear why there is a need to deviate from the PFMA in that the Minister is afforded 1 month to table the report in Parliament thereby allowing a deviation from PFMA. The reporting requirements for the IPID ought to be brought in line with the PFMA.
14. It is unclear where the IPID will receive its funds from clause 28(1)(a)
Clause 28 states that the Directorate will be financed from money that is appropriated by Parliament. It is unclear if monies will be received from the Parliamentary budget. If this is the case, it is then unclear why the IPID must report to the Minister of Police. This clause needs to state clearly that the IPID will receive funds from the Police Ministry.
15. It is unclear why specific reference is made in the legislation to donor funding clause 28(1)(b)
In a state institution, donor funding must be submitted to Treasury for release to the institution. It is unclear why the drafters of the Bill placed this clause in the Bill when the PFMA and Treasury Regulations deals with this issue. It would be preferable for the clause to indicate that the IPID is allowed to receive donor funding. 
16. Terminology - Use of the term ‘member’ in the Bill

The Bill carries over the use of the term ‘member’ from the South African Police Services Act 69 of 1995. The term member has a very specific meaning which is defined in section 1 of the SAPS Act. In broad general terms the word refers to a person in the employ of the South African Police Services. Policemen and women are referred to as members of the police service. The word ‘member’ however is not defined in the IPID Bill, yet the term is used at various places in the Bill to refer to persons in the employ of the Directorate. Examples can be found in Clauses 7, 23 , 26, 27, 30 & 31. The drafters ought to find a term to refer to Directorate staff. By referring to Directorate employees as members, the impression may be created within the public domain that the IPID staff are police members. This may in turn create the impression that the IPID is not independent of the South African Police Services. This would defeat the purpose of the legislation.
17. Repeal of section 18 of the Domestic Violence Act 116 of 1998

 The Committee ought to consider and determine the reasons as to why the entire section 18 of the Domestic Violence Act of 1998 is being repealed  in its entirety (section 18 is attached in the Annexures). Only certain sub-sections in section 18 make reference to the present ICD. Furthermore, if the sub-sections referring to the present ICD are to be repealed, the Committee ought to fully explore the impact of this repeal. It is noted that clause 5(1) of the Civilian Secretariat Police Bill makes provision for the Secretariat “... to monitor and evaluate compliance with the Domestic Violence Act...”. However, this is a broad description of the function which is being assigned to the Secretariat. It is unclear to what extent the prescriptive nature of section 18 will be accommodated and carried out in terms of clause 5(1).
18. The purpose of the Bills’ integrity measures are unclear

Whilst integrity measures are welcomed, it is not clear in their current format what the purpose of such measures are. This may cause them to be challenged. The attached provisions from the Police Integrity Act 2008 from Australia will demonstrate the point, in that this legislation makes it specifically clear when such provisions may be used and the purpose of using such provisions. The drafters may wish to consider this legislation and similar provisions from other jurisdictions. 

Annexure ‘A’
Section 18 of Domestic Violence Act 

Application of Act by prosecuting authority and members of South African Police Service

18. (1) No prosecutor shall-

(a) refuse to institute a prosecution; or

(b) withdraw a charge, in respect of a contravention of section 17(a), unless he or she has been authorised thereto, whether in general or in any specific case, by a Director of Public Prosecutions as contemplated in section 13(l)(a) of the National Prosecuting Authority Act, 1998 (Act No. 32 of 1998), or a senior member of the prosecuting authority designated thereto in writing by such a Director.

(2) The National Director of Public Prosecutions referred to in section 10 of the National Prosecuting Authority Act, 1998, in consultation with the Minister of Justice and after consultation with the Directors of Public Prosecutions, must determine prosecution policy and issue policy directives regarding any offence arising from an incident of domestic violence.
(3) The National Commissioner of the South African Police Service must issue national instructions as contemplated in section 25 of the South African Police Service Act, 1995 (Act No. 68 of 1995), with which its members must comply in the execution of their functions in terms of this Act, and any instructions so issued must be published in the Gazette.
(4) 
(a) Failure by a member of the South African Police Service to comply with an obligation imposed in terms of this Act or the national instructions referred to in subsection (3), constitutes misconduct as contemplated in the South African Police Service Act, 1995, and the Independent Complaints Directorate, established in terms of that Act, must forthwith be informed of any such failure reported to the South African Police Service.

(0) Unless the Independent Complaints Directorate directs otherwise in any specific case, the South African Police Service must institute disciplinary proceedings against any member who allegedly failed to comply with an obligation referred to in paragraph ((0.

(5) (II) The National Director of Public Prosecutions must submit any prosecution policy and policy directives determined or issued in terms of subsection (2) to Parliament, and the first policy and directives so determined or issued, must be submitted to Parliament within six months of the commencement of this Act.

(h) The National Commissioner of the South African Police Service must submit any national instructions issued in terms of subsection (3) to Parliament, and the first 10 instructions so issued, must be submitted to Parliament within six months of the commencement of this Act.
(c) The Independent Complaints Directorate must, every six months, submit a report to Parliament regarding the number and particulars of matters reported to it in terms of subsection (4)(a), and setting out the recommendations made in respect of such matters. 
(n) The National Commissioner of the South African Police Service must, every six months, submit a report to Parliament regarding-

(ii)

(iii) the number and particulars of-complaints received against its members in respect of any failure contemplated in subsection (4)(a);the disciplinary proceedings instituted as a result thereof and the decisions which emanated from such proceedings; and steps taken as a result of recommendations made by the Independent Complaints Directorate.

Annexure

South African Police Services Act 68 of 1995
CHAPTER 10

INDEPENDENT COMPLAINTS DIRECTORATE

Establishment and independence

50.(1)
(a) The Independent Complaints Directorate, which shall be structured at both national and provincial levels, is hereby established.

(b) The date on which the provincial structures of the directorate will come into operation, shall be determined by the Executive Director in consultation with the Minister.

(2) The directorate shall function independently from the Service.

(3)
(a) No organ of state and no member or employee of an organ of state nor any other person shall interfere with the Executive Director or a member of the personnel of the directorate in the exercise and performance of his or her powers and functions.

(b) Any person who wilfully interferes with the Executive Director or a member of the personnel of the directorate in the exercise or performance of his or her powers or functions, shall be guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding two years.

(4) All organs of state shall accord such assistance as may be reasonably required for the protection of the independence, impartiality, dignity and effectiveness of the directorate in the exercise and performance of its powers

and functions.

Appointment of Executive Director

51. (1) The Minister shall nominate a suitably qualified person for appointment to the office of Executive Director to head the directorate in accordance with a procedure to be determined by the Minister in consultation

with the Parliamentary Committees.

(2) The Parliamentary Committees shall, within a period of 30 parliamentary working days of the nomination in terms of subsection (1), confirm or reject such nomination.

(3) In the event of the nomination being confirmed-

(a) such person shall be appointed to the office of Executive Director subject to the laws governing the public service with effect from a date agreed upon by such person and the Minister; and

(b) such appointment shall be for a period not exceeding five years: Provided that such person shall be eligible for consecutive appointments in accordance with this section.

(4) The Executive Director may be removed from his or her office under the circumstances and in the manner prescribed by the Minister in consultation

with the Parliamentary Committees.

Personnel and expenditure

52. (1) The personnel of the directorate shall consist of persons appointed by the Executive Director in consultation with the Minister subject to the laws governing the public service and such other persons as may be seconded or

transferred to the directorate.

(2) The terms and conditions of service of the personnel of the directorate shall be determined by the Minister in consultation with the Executive Director and the Public Service Commission.

(3) The functions of the directorate shall be funded by money appropriated by Parliament for that purpose.

(4) The Executive Director shall, subject to the Exchequer Act, 1975 (Act No. 66 of 1975)-

(a) be the accounting officer charged with the responsibility of accounting for all money appropriated by Parliament for the purposes of the performance of the functions of the directorate and the utilization thereof; and

(b) cause the necessary accounting and other related records to be kept.

Functions of directorate

53.(1)(a) The principal function of the directorate shall be the achievement of the object contemplated in section 222 of the Constitution.

(b) The Executive Director shall be responsible for-

(i) the performance of the functions of the directorate; and

(ii) the management and administration of the directorate.

(2) In order to achieve its object, the directorate-

(a) may mero motu or upon receipt of a complaint, investigate any misconduct or offence allegedly committed by any member, and may, where appropriate, refer such investigation to the Commissioner concerned;

(b) shall mero motu or upon receipt of a complaint, investigate any death in police custody or as a result of police action; and

(c) may investigate any matter referred to the directorate by the Minister or the member of the Executive Council.

(3)(a) The Minister may, upon the request of and in consultation with the Executive Director, authorise those members of the personnel of the directorate identified by the Executive Director, to exercise those powers and perform those duties conferred on or assigned to any member

by or under this Act or any other law.

(b) The members of the personnel referred to in paragraph (a) shall have such immunities and privileges as may be conferred by law on a member in order to ensure the independent and effective exercise and performance of their powers and duties.

(4) A document, in the prescribed form, certifying that a person is a member of the personnel of the directorate and has been authorised to exercise the powers and perform the duties of a member, shall be prima facie proof that

such member has been authorised as contemplated in subsection (3).

(5) Any member of the personnel of the directorate who wilfully discloses any information in circumstances in which he or she knows or could reasonably be expected to know that such disclosure would or may prejudicially affect the performance by the directorate or the Service of its functions, shall be guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding two years.

(6) The Executive Director may-

(a) at any time withdraw any referral made under subsection (2)(a);

(b) request and obtain information from any Commissioner or police official as may be necessary for conducting any investigation;

(c)(i) monitor the progress of;

(ii) set guidelines regarding; and

(iii) request and obtain information regarding, an investigation referred to a Commissioner under subsection (2)(a);

(d) request and obtain the co-operation of any member as may be necessary to achieve the object of the directorate;

(e) commence an investigation on any matter notwithstanding the fact that an investigation regarding the same matter has been referred under subsection (2)(a), is pending or has been closed by the Service, or the docket regarding the matter has been submitted to the attorney-general for decision: Provided that in the case of a-

(i) referred or pending investigation, the directorate shall act after consultation with the member heading the investigation; or

(ii) docket regarding a matter having been submitted to the attorney-general for decision, the directorate shall act in

consultation with the attorney-general;

(f) request and obtain information from the attorney-general's office in so far as it may be necessary for the directorate to conduct an investigation: Provided that the attorney-general may on reasonable grounds refuse to accede to such request;

(g) submit the results of an investigation to the attorney-general for his or her decision;

(h) in consultation with the Minister and with the concurrence of the Minister of Finance, obtain the necessary resources and logistical support or engage the services of experts, or other suitable persons, to enable the directorate to achieve its object;

(i) make recommendations to the Commissioner concerned;

(j) make any recommendation to the Minister or a member of the Executive Council which he or she deems necessary regarding any matter investigated by the directorate or relating to the performance of the directorate's functions:

Provided that in the event of a recommendation made to a member of the Executive Council, a copy thereof shall be forwarded to the Minister; and

(k) subject to the Exchequer Act, 1975 (Act No. 66 of 1975), delegate any of his or her powers to any member of the personnel of the directorate.

(7) The Executive Director shall, in consultation with the Minister, issue instructions to be complied with by the directorate which shall inter alia include instructions regarding-

(a) the lodging, receiving and processing of complaints;

(b) recording and safe-guarding of information and evidence;

(c) disclosure of information;

(d) the making of findings and recommendations; and

(e) all matters incidental to the matters referred to in paragraphs (a) to (d).

(8) The National or Provincial Commissioner shall notify the directorate of all cases of death in police custody or as a result of police action.

(9) The Minister may prescribe procedures regarding-

(a) protecting the identity and integrity of complainants; and

(b) witness protection programmes.

Reporting

54. The Executive Director shall-

(a) within three months after the end of each financial year, submit to the Minister a written report on the activities of the directorate during that financial year, which report shall be tabled in Parliament by the Minister within 14 days after receipt thereof or, if Parliament is not then in session, within 14 days after the commencement of the next ensuing session; and

(b) at any time when requested to do so by the Minister or either the Parliamentary Committees, submit a report on the activities of the directorate to the Minister or that Committee.

Annexure

Integrity Measures

 Police Integrity Act No.34 of 2008

(Establishes Office of Police Integrity, Victoria, Australia)

Division 5—Testing of OPI personnel for alcohol or drugs of dependence

30 Definitions

In this Division— critical incident means an incident involving a member of OPI personnel while that member was on duty which—

(a) resulted in the death of, or serious injury to, a person; and

(b) also involved any one or more of the following—

(i) the discharge of a firearm by the member;

(ii) the use of force by the member;

(iii) the use of a motor vehicle by the member (including as a passenger) in the course of the member's duties;

(iv) the death of, or serious injury to, the person while the person was in the custody of the member;

drug of dependence has the same meaning as it has in the Drugs, Poisons and Controlled

Substances Act 1981;

registered medical practitioner has the same meaning as it has in the Health Professions

Registration Act 2005;

serious injury includes an injury that—

(a) is life threatening; or

(b) is likely to result in permanent impairment; or

(c) is likely to require long-term rehabilitation; or

(d) is, in the opinion of the Director, of such nature, or occurred in such circumstances, that the infliction of it is likely to bring the Office of Police Integrity into disrepute or diminish public confidence in it.

31 Testing of members of OPI personnel in certain circumstances

(1) This section applies to a member of OPI personnel if the Director reasonably believes that the member—

(a) because of the consumption of alcohol or a drug of dependence by the member, is

incapable of performing his or her duties, or is inefficient in performing his or her duties;

or

(b) has been involved in a critical incident; or

(c) ought to be tested for alcohol or a drug of dependence in order for the Director—

(i) to manage the member's performance of his or her duties; or

(ii) to take disciplinary action against the member.

(2) The Director may, in accordance with the regulations, direct a member of OPI personnel to

whom this section applies to do one or more of the following—

(a) furnish a sample of breath; or

(b) furnish a sample of urine; or

(c) allow a registered medical practitioner to take from the member a sample of the member's blood—

for the purpose of testing for the presence of alcohol or a drug of dependence.

(3) The Director—

(a) must not give a direction under subsection (2) unless satisfied that the results of the testing may be relevant to—

(i) the management of the member's performance of his or her duties; or

(ii) any disciplinary action that may be taken, or is being taken, against the

member; and

(b) may give a direction in the circumstances referred to in subsection (1)(b) only if—

(i) in the case of a critical incident referred to in paragraph (b)(iii) of the definition

of critical incident, the direction is given within 3 hours after the critical incident occurred; or

(ii) in the case of any other critical incident, the direction is given within a

reasonable time after the critical incident occurred.

(4) No action lies against a registered medical practitioner in respect of anything properly and

necessarily done by the practitioner in the course of taking any sample which the practitioner

believes on reasonable grounds was required or allowed to be taken from any member under this

Division.

(5) Nothing in this section affects the operation of Part 5 of the Road Safety Act 1986.

32 Director may have regard to evidence in certain

circumstances

The Director may have regard to evidence derived from a sample obtained in accordance with a

direction made under this Division in—

(a) managing the member's performance of his or her duties; or

(b) taking any disciplinary action against the member.

33 Taking of sample when member is unconscious or otherwise unable to comply with direction

(1) If a member of OPI personnel whom the Director reasonably believes was involved in a critical incident is unconscious or is otherwise unable to comply with a direction given to him or her, the Director may direct a registered medical practitioner to take from the member a sample of the member's blood for analysis for the purpose of testing for the presence of alcohol or a drug of dependence.

(2) If a sample of a member's blood is taken in the circumstances referred to in subsection (1), the Director must, upon the member regaining consciousness or otherwise becoming able to

comply with a direction given to him or her, advise the member—

(a) of the taking of the sample; and

 (b) that he or she may refuse to consent to the use of any evidence derived from the sample;

and

(c) if the member is a member of Victoria Police—that a refusal to consent to the use of

the evidence constitutes a breach of discipline; and

(d) if the member is not a member of Victoria Police—that a refusal to consent to the use of

the evidence may constitute grounds for disciplinary action against the member.

(3) Evidence derived from a sample obtained in accordance with a direction under subsection (1)

must be destroyed if the member from whom the sample was taken refuses to consent to the use of the evidence in the circumstances set out in that subsection.

(4) The Director must cause any sample taken under subsection (1) and in respect of which consent is refused under subsection (2) to be destroyed.

(5) Nothing in this section affects the operation of Part 5 of the Road Safety Act 1986.

34 Admissibility of test result in certain proceedings

(1) Evidence derived from a sample obtained in  accordance with a direction made under section 31 or 33 is inadmissible in any proceeding in a court, tribunal or before a person or body authorised to hear and receive evidence.

(2) Subsection (1) does not apply—

(a) in a proceeding under the Accident Compensation Act 1985 to rebut or support an allegation that the presence of alcohol or a drug of dependence contributed to the injury in respect of which the proceeding was commenced; or 

(b) in a prosecution under the Occupational Health and Safety Act 2004 to rebut or support an allegation that the presence of alcohol or a drug of dependence contributed to the occurrence of the act, matter or thing constituting the offence in respect of which the prosecution is brought; or

(c) in a proceeding arising out of, or connected with, a critical incident.

(3) Subsection (2) does not apply to evidence derived from a sample obtained in accordance with a direction made under section 33 if the member from whom the sample was taken refuses or has refused to consent to the use of the evidence in the circumstances set out in section 33(2).

(4) In this section, a proceeding includes a coronial inquest or inquiry.

35 Confidentiality of test results

The Director must ensure that the result of any test conducted in accordance with a direction given under this section is handled in accordance with the regulations.

36 Offence to disclose identifying information

(1) A person must not, other than as required or authorised by this Act or the regulations, disclose to any other person the identity of a person to whom or in respect of whom a direction is given under this Division.

 (2) Subsection (1) does not apply to the disclosure of information in a proceeding of a kind referred to in section 34(2).

37 Regulations

(1) The regulations may make provision for or with respect to—

(a) the persons authorised—

(i) to administer breath tests or to conduct breath analyses or other tests for the purpose of detecting the presence of alcohol or drugs of dependence; and

(ii) to operate equipment for that purpose; 
(b) the circumstances in which a breath sample, a urine sample or a blood sample may be taken;

(c) the procedure for the taking of samples of breath, urine or blood;

(d) the devices used in carrying out the breath tests, breath analyses and other tests,

including the calibration, inspection and testing of those devices;

(e) the accreditation of persons conducting analyses for the presence of drugs of dependence;

(f) the procedure for the handling and analysis of samples of urine or blood;

(g) offences relating to interference with test results or the testing procedure;

(h) the handling and confidentiality of test results.

(2) Regulations for the purposes of this section may—

(a) require matters affected by the regulations to be—

(i) in accordance with specified standards or specified requirements; or

(ii) approved by or to the satisfaction of specified persons or bodies or specified

classes of persons or bodies; or

(iii) as specified in both subparagraphs (i) and (ii);

(b) apply, adopt or incorporate any matter contained in any document whether—

(i) wholly or partially or as amended by the regulations;

(ii) as in force at a particular time or as in force from time to time;

(c) impose a penalty not exceeding 20 penalty units for contraventions of the regulations.
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